IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-41492
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
DAVI D ESCAM LLA- DAVI LA,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. B-98-CR-477-1

August 26, 1999
Before KING Chief Judge, and JOLLY and DAVIS, G rcuit Judges.
PER CURI AM *

David Escam |l a-Davila (“Escamlla”) challenges his guilty-
pl ea conviction for illegal reentry of a deported alien, in
violation of 8 U S.C. § 1326. Escamlla contends that the
district court erred by failing to conply with Fed. R Cim P.
11(c) (1) during rearraignment and that his conviction nust
t heref ore be reversed.

In review ng whether the district court conplied with the

dictates of Rule 11, this court “conduct[s] a straightforward,

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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two- question "harm ess error’ analysis: (1) Did the sentencing
court in fact vary fromthe procedures required by Rule 11, and
(2) if so, did such variance affect substantial rights of the

defendant?” United States v. Johnson, 1 F.3d 296, 298 (5th Gr.

1993) (en banc); see Fed. R Crim P. 11(h). Although Escamlla
acknow edges that Rule 11 violations are subject to harnl ess-
error review, he makes no argunent that his substantial rights
were affected by the district court’s alleged violation of Rule
11(c)(1). Accordingly, there is no reversible error, see
Johnson, 1 F.3d at 298, and Escam |l a' s appeal is frivol ous.
Furthernore, while Escamlla s argunent that the district
court failed to explain the charge to himis not frivolous, it is
nmeritless. As the charge in this case was sinple, a reading of
the indictnent, followed by an opportunity given to the defendant

to ask questions about it, was sufficient. United States v.

Dayton, 604 F.2d 931, 937 (5th Gr. 1979) (en banc).

Because Escam |l a’ s appeal is without nerit and is
frivolous, it is DISMSSED. 5th Gr. R 42.2. The Governnment's
notion to consolidate this case is DEN ED

APPEAL DI SM SSED; MOTI ON DENI ED



