IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-41474

EARL CARL HEI SELBETZ, JR,
Peti ti oner- Appel | ant,
V.

GARY JOHNSQN, Director, Texas Departnent of Crim nal
Justice, Institutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
(98- CV-37)

July 26, 1999
Bef ore KING Chief Judge, BARKSDALE and STEWART, Circuit Judges.
KING Chief Judge:”

Petitioner-appellant Earl Carl Heiselbetz, Jr., a Texas
death row i nmate, requests a certificate of appealability in
order to appeal the district court’s grant of summary judgnent on
his application for a wit of habeas corpus in favor of
respondent - appel | ee Gary Johnson, Director of the Texas
Departnent of Crimnal Justice, Institutional Division. W

decline to issue a certificate of appealability.

Pursuant to 5THCQR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



| .  FACTUAL AND PROCEDURAL HI STORY
I n Novenber 1991, petitioner Earl Carl Heiselbetz, Jr. was
convicted of the capital offense of commtting two nmurders in the
same crimnal transaction® and sentenced to death in the district
court of Sabine County, Texas. On June 28, 1995, the Texas Court
of Crimnal Appeals, the state’s highest crimnal court, affirned

Hei sel betz’ s convi cti on and sent ence. See Heiselbetz v. State,

906 S.W2d 500, 513 (Tex. Crim App. 1995) (en banc). Heiselbetz
did not file a petition for wit of certiorari to the United
States Suprene Court. On April 24, 1997, however, he filed an
application for state habeas corpus relief. The state habeas
trial court entered findings of fact and concl usions of |aw,

whi ch the Texas Court of Crimnal Appeal s adopted, denying

Hei sel betz’ s habeas application. On February 5, 1998, Hei sel betz
filed a federal habeas application in the United States District
Court for the Eastern District of Texas. The district court
referred all dispositive notions filed in the case to a

magi strate judge, who recomended that the district court deny
relief. Both parties filed objections, but the district court
ultimately adopted the magi strate judge’'s report and
recomendati ons and deni ed habeas relief. The district court

al so denied Heiselbetz’'s request for a certificate of

! The prosecution’s theory of the case was that on May 30,
1991, in Sabi ne County, Texas, Heisel betz nurdered both Rena
Rogers, his neighbor, and her two-year-old daughter, Jacy Rogers.
See Heiselbetz v. State, 906 S.W2d 500, 504-06 (Tex. Crim App.
1995) (en banc).




appeal ability (COA). Heiselbetz nowrequests a COA fromthis
court.
1. DI SCUSSI ON

A.  Standard of Review

Under the Antiterrorismand Effective Death Penalty Act of
1996 (AEDPA), Heiselbetz nmust obtain a COA in order to appeal the
deni al of his habeas petition.? A COA nmay be issued only if the
pri soner has nmade a “substantial showi ng of the denial of a
constitutional right.” 28 U S.C 8§ 2253(c)(2). “A ‘substantial
show ng’ requires the applicant to ‘denonstrate that the issues
are debatabl e anong jurists of reason; that a court could resolve
the issues (in a different manner); or that the questions are
adequate to deserve encouragenent to proceed further.’” Drinkard

v. Johnson, 97 F.3d 751, 755 (5th G r. 1996) (quoting Barefoot v.

Estelle, 463 U.S. 880, 893 n.4 (1983)).

Moreover, where a state court has adjudi cated the habeas
applicant’s claimon the nerits, we cannot grant a COA unless the
appl i cant nakes a substantial show ng that the state court

decision is not entitled to deference under 28 U S. C. § 2254(d).

See Corwin v. Johnson, 150 F.3d 467, 476 (5th Cr.), cert.

2 Hei sel betz does not appear to contest that the AEDPA
applies to his federal habeas application. |In both the district
court and our court, he filed requests for certificates of
appeal ability, the AEDPA's termfor a certificate of probable
cause. See Geen v. Johnson, 116 F.3d 1115, 1120 (5th Cr. 1997)
(citing 28 U.S.C. § 2253(c)(2)). Moreover, we note, he filed his
habeas application on February 5, 1998, well after the April 24,
1997 deadline for prisoners whose convictions becane final before
AEDPA' s effective date. See Flanagan v. Johnson, 154 F.3d 196,
200 (5th Cr. 1998).




denied, 119 S. . 613 (1998). As anended by the AEDPA, this
section provides:
(d) An application for a wit of habeas corpus on behal f of
a person in custody pursuant to the judgnent of a State
court shall not be granted with respect to any claimthat
was adj udi cated on the nerits in State court proceedi ngs
unl ess the adjudication of the claim
(1) resulted in a decision that was contrary to, or
i nvol ved an unreasonabl e application of, clearly
establ i shed Federal |aw, as determ ned by the Suprene
Court of the United States; or
(2) resulted in a decision that was based on an
unreasonabl e determ nation of the facts in |ight of the
evi dence presented in the State court proceeding.
Qur case |l aw has fleshed out these statutory standards. W have
expl ai ned, for exanple, that “a reasonable, good faith
application of Suprene Court precedent will imunize the state
court conviction from federal habeas reversal, even if federa
courts later reject that view of the applicable precedent.” Mata

v. Johnson, 99 F.3d 1261, 1268 (5th Gr. 1996), vacated in part

on other grounds on reh’g, 105 F.3d 209 (5th Gr. 1997).

Simlarly, we have held that “[a]n application of federal lawis
unreasonabl e only ‘“when it can be said that reasonable jurists
considering the question would be of one view that the state

court ruling was incorrect.’” Trevino v. Johnson, 168 F.3d 173,

181 (5th Cr. 1999) (quoting Drinkard, 97 F.3d at 769), petition
for cert. filed, --- US LW --- (US June 17, 1999) (No. 98-

9936) .
Finally, where the district court denied relief because the

applicant’s claimwas procedurally barred, see Col enan v.




Thonpson, 501 U. S. 722, 729 (1991),°% we enploy a two-step COA
process. See Robison v. Johnson, 151 F.3d 256, 262 (5th Cr

1998), cert. denied, 119 S. . 1578 (1999). W first ask whether

the applicant has made a credi ble show ng that his claimis not
so barred. See id. |If the applicant neets that requirenment, we
then determne if he “has nade a substantial showi ng of the
denial of a constitutional right” with respect to the underlying
claim [|d. (internal quotation marks omtted).

Wth these principles in mnd, we proceed to consider the
i ssues on which Heisel betz requests a COA
B. Heiselbetz’s O ains

1. State Habeas Court’s Refusal to Hold an Evidentiary
Heari ng

First, Heiselbetz argues that the state habeas court’s
failure to hold an evidentiary hearing on his clains denied him
his Fourteenth Anendnent right to due process of |aw and his
Si xth Amendnent right to the assistance of counsel. [In addition,
he contends that, in the absence of an evidentiary hearing, the

state court adjudication is not entitled to deference under

3 It is well settled that federal review of a claimis
procedurally barred if the last state court to consider the claim
expressly and unanbi guously based its denial of relief on a state
procedural default. See Colenman, 501 U. S. at 729; Fisher v.
Texas, 169 F.3d 295, 300 (5th Gr. 1999). A state court may
expressly and unanbi guously base its denial of relief on a state
procedural default even if it alternatively reaches the nerits of
a habeas petitioner’'s claim See Harris v. Reed, 489 U S. 255,
264 n.10 (1989); Ellis v. Lynaugh, 873 F.2d 830, 838 (5th Cr.
1989). Federal reviewis not foreclosed, however, unless the
state courts’ procedural bar is “strictly or regularly foll owed.”
Johnson v. M ssissippi, 486 U S. 578, 587 (1988).
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8§ 2254(d). We conclude that Heiselbetz has failed to nmake a
substantial show ng of the denial of a constitutional right.

It is well-established law in this circuit that “errors in a
st at e habeas proceedi ng cannot serve as a basis for setting aside
a valid original conviction. An attack on a state habeas
proceedi ng does not entitle the petitioner to habeas relief in
respect to his conviction, as it ‘is an attack on a proceedi ng

collateral to the detention and not the detention itself.’”

Nichols v. Scott, 69 F.3d 1255, 1275 (5th Cr. 1995) (quoting
MIlard v. Lynaugh, 810 F.2d 1403, 1410 (5th Cr. 1987)); see

Trevino, 168 F.3d at 180 (holding that infirmties in state
habeas proceedi ngs do not constitute grounds for relief in

federal court); Duff-Smth v. Collins, 973 F.2d 1175, 1182 (5th

Cr. 1992) (sane); Vail v. Procunier, 747 F.2d 277, 277 (5th Cr

1984) (sane). Oher circuits simlarly have deci ded that habeas
corpus relief is not available to correct alleged errors in state

habeas proceedings. See, e.q., Jolly v. Ganmon, 28 F. 3d 51, 54

(8th Gr. 1994); Franzen v. Brinkman, 877 F.2d 26, 26 (9th G

1989); Bryant v. Maryland, 848 F.2d 492, 493 (4th Gr. 1988);

Spradley v. Dugger, 825 F.2d 1566, 1568 (11th Cr. 1987); Kirby
v. Dutton, 794 F.2d 245, 247 (6th Cr. 1986). But see D ckerson

v. Walsh, 750 F.2d 150, 153 (1st G r. 1984) (allow ng a federal
habeas claimarising out of alleged errors in a state court
habeas proceeding). Under the law of this circuit, Heiselbetz

has failed to make a substantial showi ng of a denial of a



constitutional right. W therefore decline to issue a COA on
this issue.

We also reject Heiselbetz's contention that the |ack of a
hearing renders the state court habeas proceedi ng insufficient
for deference purposes under 8§ 2254(d). Under the post-AEDPA
habeas regi ne, we nust defer to a state court adjudication “on
the nerits,” as opposed to one deci ded on procedural grounds, of
a habeas petitioner’s claim unless two statutory exceptions
apply. 28 U.S.C. 8 2254(d). Resolution on the nerits is “a term
of art in the habeas context that refers not to the quality of a
court’s review of clains, but rather to the court’s disposition
of the case--whether substantive or procedural.” Geen v.
Johnson, 116 F.3d 1115, 1121 (5th Gr. 1997). Indeed, the G een
court explicitly rejected the argunent of the habeas applicant in
that case that the AEDPA s adjudication on the nerits
prerequisite is a proxy for the quality of the |legal process of
resolving a dispute and that, to be entitled to deference under
§ 2254(d), the court’s treatnent of the application nust evince
careful consideration and a thorough and neani ngful substantive
evaluation of the clains. See id. at 1120-21. |In short, whether
an adjudication is “on the nerits” does not depend on whether the
state habeas court held a hearing. Therefore, the absence of a
hearing, by itself, does not excuse us fromthe deference
§ 2254(d) requires that we afford to state court habeas

adj udi cati ons.



2. State Trial Court’s Refusal to Grant a Conti nuance

Second, Hei sel betz contends that the state trial court’s
refusal to grant a continuance violated his Sixth Arendnent
rights to the effective assistance of counsel and conpul sory
process and his Fourteenth Anendnent right to due process of |aw.
Al t hough Heiselbetz's trial was set for |late October 1991, his
attorney, John Wl ker, was not appointed to represent himuntil
July 29, 1991. The court did not appoint an investigator to
assi st Wal ker until Septenber 9, 1991. On Septenber 20, 1991,
the prosecutor presented Walker with a list of over seventy-five
potential w tnesses, and several weeks later, on Cctober 14,
1991, Walker filed a notion for a continuance seeki ng additi onal
time to prepare for trial. The trial court denied the notion.
Hei sel betz clains that the denial of a continuance prevented
Wal ker from adequately investigating the effect of Heiselbetz' s
1975 head injury on his crimnal conduct. He also argues that
“there were additional problens stenmng fromthe denial of a
continuance, including an inability to deal with a hostile
opinion climate, an inability to devel op evidence of chil dhood
abuse, and a tenporary problemwth counsel’s illness.” The
district court below found that Heiselbetz’'s continuance-rel ated
clains were procedurally barred.

As we expl ai ned above, when the district court denies a
habeas application on procedural, nonconstitutional grounds, we
enpl oy a two-step COA process, first |ooking to whether the

applicant has nmade a credi ble show ng that his claimis not



procedurally barred. See Robison, 151 F.3d at 262. In his brief

to this court, Heiselbetz makes no nention of the district
court’s conclusion that his clains stenmmng fromthe denial of a
conti nuance are procedurally barred. He has therefore failed to
make a credi ble showing that the clains are not procedurally
barred, and we will not grant a COA on these issues.
3. State Trial Court’s Failure to Instruct the Jury on
M ni mum Period of Incarceration for a Capital Defendant
Sentenced to Life | nprisonnment
We now turn to Heiselbetz's next set of clains. Heiselbetz
contends that the state trial court’s failure to instruct the
jury that, at the tinme, a defendant convicted of a capital crine
and sentenced to life inprisonnent was required to serve fifteen

years before becomng eligible for parole violated the Ei ghth and

Fourteenth Anendnents. Citing Smth v. State, 898 S. W 2d 838,

847-53 (Tex. Crim App. 1995), and Shannon v. State, 942 S. W2d

591, 594 (Tex. Crim App. 1996), the state habeas trial court
rejected Heiselbetz’s clains as “contrary to the | aw’ and noted
that “[a] pplicant has not provided the court any reason why Smth
and the other cases following it should be reconsidered.” The
Texas Court of Crimnal Appeals |ater adopted the trial court’s
findings of fact and conclusions of |law in denying habeas relief.
This dispositionis clearly “on the nerits” within the neani ng of

§ 2254(d). See Trevino, 168 F. 3d at 181 (finding that an

explicit denial of relief by the Texas Court of Crimnal Appeals
acconpani ed by findings of fact and conclusions of |law qualified

as an “adjudication on the nerits”); Davis v. Johnson, 158 F. 3d




806, 812 (5th Cr. 1998) (“W have previously found that an
explicit denial of relief on the nerits by the Texas Court of
Crimnal Appeals is an ‘adjudication on the nerits’ entitled to

def erence under AEDPA.”), cert. denied, 119 S. C. 1474 (1999);

Drinkard, 97 F.3d at 768 (finding “no question” that a claimwas
adj udi cated on the nerits in state court proceedi ngs where the
state trial court entered explicit findings |ater adopted by the
Texas Court of Crimnal Appeals). Because Heiselbetz’'s clains

are, as he concedes, “purely matters of |law,” we nmay not grant
relief unless the state court’s adjudication “resulted in a
decision that was contrary to, or involved an unreasonabl e
application of, clearly established Federal |aw, as determ ned by
the Suprenme Court of the United States.” 28 U S. C. 8§ 2254(d)(1).
Suprene Court precedent does not clearly establish that
either the Eighth or Fourteenth Arendnent requires a trial court
toinforma jury that a capital defendant sentenced to life

i nprisonment nust serve fifteen years before becomng eligible

for parole. Simons v. South Carolina, 512 U S 154, 171 (1994)

(plurality opinion), Heiselbetz's primary authority, holds that
where future dangerousness is an issue in a capital sentencing
determ nation, the defendant has a Fourteenth Amendnment due
process right to have his sentencing jury informed that he wll
never be eligible for parole if sentenced to life inprisonnent.
On its face, Sinmmons applies only when a state, unlike Texas,

provides for a life-without-parole sentencing alternative to

10



capi tal punishnment.* The Simobns Court expressly declined to
reach the question of whether this result was al so conpelled by
the Ei ghth Amendnent. See id. at 162 n.4. Heiselbetz does not
cite, and we have not found, any other Suprene Court authority
establishing that, under the Eighth or Fourteenth Amendnents, a
capital sentencing jury nust be inforned that a defendant
sentenced to |ife inprisonment will not be eligible for parole
for fifteen years.

| ndeed, this court recently denied a CPC to appeal the
denial of a due process claimidentical to Heiselbetz's. The

applicant in Boyd v. Johnson, 167 F.3d 907 (5th Gr. 1999),

petition for cert. filed, --- US LW --- (US. June 11, 1999)

(No. 98-9745), sought a CPC to appeal the district court’s denial
of his 8§ 2254 habeas application. See id. at 908. He cl ai ned,
anong other things, that the state trial court’s failure to
instruct the jury on the parole inplications of a |life sentence
in a capital case rendered the Texas sentencing schene

unconstitutional under Simmopns. See id. W declined to grant a

CPC:

[I]n Allridge v. Scott, 41 F.3d 213, 222 (5th Gr. 1994), we
interpreted Simons to nean that “due process requires the

state to informa sentencing jury about a defendant’s parole
ineligibility when, and only when, (1) the state argues that

4 Indeed, the Simmons plurality explicitly countered the
di ssent’s argunent that even anong those states that permt the
sentencing jury to choose only between “life” (unspecified) and
“death,” South Carolina was not al one in keeping parole
information fromthe jury, id. at 179 & n.1 (Scalia, J.,
di ssenting), by pointing out that two of these states, Texas and
North Carolina, did not have a |life-wthout-parole sentencing
option. See id. at 168 n. 8.
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a defendant represents a future danger to society, and

(2) the defendant is legally ineligible for parole.”

Al t hough the State argued that Boyd woul d represent a danger
in the future, Boyd woul d have been eligible for rel ease on
parole had he received a |life sentence. See Tex. Code Crim
Proc. Ann. 8 42.18(8)(b)(2). Boyd s eligibility for parole
renders Simmons inapplicable to his case. See Allridge, 41
F.3d at 222 (concluding Simmons unavailing in simlar case).
Hence, Boyd has not shown that the trial court violated his
constitutional rights by failing to instruct the jury
concerning his parole ineligibility.

ld. at 912-13; see Geen v. Johnson, 160 F.3d 1029, 1045 (5th

Cr. 1998) (“[T]he Fifth Crcuit has repeatedly refused to extend
the rule in Sinmons beyond those situations in which a capital
mur der defendant is statutorily ineligible for parole.”), cert.

denied, 119 S. . 1107 (1999); Miniz v. Johnson, 132 F.3d 214,

224 (5th Gr.) (sane), cert. denied, 118 S. C. 1793 (1998);

Wods v. Johnson, 75 F.3d 1017, 1036-37 (5th Cr. 1996) (sane);

Johnson v. Scott, 68 F.3d 106, 111 (5th G r. 1995) (sane);

Mont oya v. Scott, 65 F.3d 405, 416-17 (5th Gr. 1995) (sane);

Allridge v. Scott, 41 F.3d 213, 221-22 (5th Cr. 1994) (sane).

We al so have rejected clains that the denial of parole
information violates the Eighth Arendnent. |In Geen, for
exanple, we refused to grant a CPC to pursue a claimthat the
trial court’s refusal to informthe jury that the habeas
applicant would not be eligible for parole for twenty years if
sentenced to |ife inprisonnent violated the Ei ghth Anrendnent.

See 160 F.3d at 1044-45. Simlarly, in Johnson, we rejected such
a claimoutright, noting that

Justice Blackmun’s plurality opinion in Simons declined to

express an opinion as to whether the decision was conpell ed

by the Ei ghth Arendnent; therefore, S mmbns does not rest on

Ei ght h Arendnent grounds as Johnson argues. W have
12



consistently held, however, that neither the due process

cl ause nor the Ei ghth Anendnent conpels instructions on

parol e in Texas.

68 F.3d at 112 (citations omtted).

Therefore, we conclude that the adjudication of the Texas
Court of Crimnal Appeals on this issue was neither contrary to,
nor involved an unreasonabl e application of, Suprenme Court
precedent. Heiselbetz is not entitled to a COA on the clains
stemming fromthe trial court’s failure to informthe jury of his
parole eligibility.

4. State Trial Court’s Failure to Instruct the Jury on
Meani ng of “Same Crim nal Transaction”

Hei sel betz al so contends that the state trial court’s
failure to instruct the jury as to the neaning of “sane crimnal
transaction” violated the Ei ghth Arendnent. Heiselbetz’'s
i ndi ctment charged himw th capital murder under Texas Penal Code
§ 19.03(a)(6) in that he conmtted the nmurders of Rena Rogers and
Jacy Rogers “during the sane crimnal transaction.” Prior to
trial, Heiselbetz noved to quash the indictnent on the ground
that “[t]he statute under which the indictnent is brought,
nanmely, 19.03(6)(A) [sic] is unconstitutional because the statute
does not define ‘sane crimnal transaction’ and as such is
over broad and does not confine the jury to an identifiable act,
nmotive or circunstance.” The trial court rejected his contention
and, noreover, failed to offer any definition in the guilt-phase
jury instructions. On direct appeal, Heiselbetz again raised
this issue, but the Texas Court of Crimnal Appeals concl uded
that it was inadequately briefed and denied relief. In his state

13



habeas application, Heiselbetz once nore asserted the claim only
to have the court rule that “[c]lains raised on direct appeal
cannot be relitigated in habeas corpus proceedings.” The Texas
Court of Crimnal Appeals |later adopted the state habeas tria
court’s findings of fact and conclusions of law in denying relief
on this issue. The federal district court below held that the

cl ai mwas procedural ly barred.

We turn first to whether Heisel betz has made a credi bl e

showi ng that his claimis not procedurally barred. See Robi son,
151 F. 3d at 262-63. Heiselbetz’'s brief addresses this issue in a
single sentence: “The federal district court also found a
procedural default, but that is a m xed question of fact and | aw,
and Petitioner clains the district court was incorrect.” He
makes no argunent that, for exanple, the state courts do not
“strictly or regularly” enforce the procedural bar in question,

Johnson v. M ssissippi, 486 U S. 578, 587 (1988), or that he can

show cause or prejudice for the procedural default, see Robison

151 F. 3d at 262. |Instead, Heiselbetz offers only a bald
assertion that his claimis not procedurally barred. He thus
fails to make a credi ble showi ng that the district court erred in
so finding. We decline to grant a COA on this issue.

5. Adm ssion of Heiselbetz's Ex-Wfe’'s Testinony

Next, Hei sel betz argues that the adm ssion of the testinony
of his wwfe at the time of the offense, Rebecca Hei sel betz,
viol ated the Fourteenth Amendnent right to famly privacy
recogni zed in Roe v. Wade, 410 U. S. 113 (1973). Although

14



Hei sel betz raised this claimin his state habeas application, the
state habeas trial court, whose findings of fact and concl usi ons
of law | ater were adopted by the Texas Court of Crim nal Appeals,
did not directly address his constitutional argunent. Rather, it
concluded that in Heiselbetz's case, the spousal privilege
recogni zed under the Texas Rules of Evidence did not apply
because Hei sel betz had been charged with a crine agai nst a m nor
child. Because the Texas court adjudicated Hei sel betz’s
Fourteenth Anendnent famly privacy claimon the nerits, we nmay
not grant relief unless the state adjudication resulted in a
decision that was contrary to, or involved an unreasonabl e
application of, clearly established federal | aw as determ ned by
the Supreme Court. See 28 U . S.C. § 2254(d)(1). Heiselbetz has
cited, and we have found, no Suprene Court precedent clearly
establishing that a wife's testinony agai nst her husband vi ol ates
the Fourteenth Amendnent. Heiselbetz is not entitled to a COA on
this issue.

6. Nullification Instruction

Hei sel betz’'s next set of clains stens fromthe state tri al
court’s failure to submt to the jury a discrete special issue on
mtigating circunstances. During the sentencing phase,
Hei sel betz asked that the court give a third special issue, in
addition to the two required under Texas |aw, which woul d address
mtigating evidence directly. The court denied this request,
submtting instead the follow ng instruction:

You are therefore instructed that your answers to the
speci al issues, which determ ne the punishnment to be

15



assessed the defendant by the Court, should be reflective of
your finding as to the personal culpability of the
def endant, EARL CARL HElI SELBETZ, JR, in this case.

You are instructed that when you deli berate on the
questions posed in the special issues, you are to consider
mtigating circunstances, if any, supported by the evidence
presented in both phases of the trial, whether presented by
the State or the Defendant. A mtigating circunstance nmay
include, but is not limted to, any aspect of the
defendant’s character and record or circunstances of the
crinme which you believe could nmake a death sentence
i nappropriate in this case. |If you find that there are any
mtigating circunstances in this case, you nust decide how
much wei ght they deserve, if any, and thereafter, give
ef fect and consideration to themin assessing the
def endant’ s personal responsibility at the tinme you answer
the Special Issue. |If you determ ne, when giving effect to
the mtigating evidence, if any, that a life sentence,
rather than a death sentence, is an appropriate response to
the personal responsibility of the defendant, you are
instructed to answer the special issue under consideration
[ no. ”

In his state habeas application, Heiselbetz argued that the trial
court’s actions violated the Eighth and Fourteenth Amendnents.
Wth respect to the fornmer, he contended that the court’s refusal
to give a separate special issue on mtigation violates the

requi renment of Penry v. Lynaugh, 492 U S. 302 (1989), that the

jury have an opportunity to give effect to mtigating factors.
The trial court’s actions also contravened the Fourteenth
Amendnent’ s guarantee of equal protection, Heiselbetz clained,
because capital defendants who commtted offenses on or after
Septenber 1, 1991 are entitled to such a special issue under
Texas law. The Texas Court of Crim nal Appeals rejected these
argunents, concluding that (1) it had approved the instruction
gi ven, and Hei sel betz had given no reason why its ruling should
be questioned or revisited, and (2) Heiselbetz's jury was
instructed to consider mtigating evidence and, even if they had

16



not received such an instruction, his claim®“cannot formthe
basis for an equal protection challenge.” Heiselbetz renews his
Ei ghth and Fourteenth Anmendnent argunents before us. Because the
Texas Court of Crimnal Appeals has adjudi cated these clains on
the nmerits, however, we may grant a COA only under the limted
circunstances set out in 28 U S.C. 8§ 2254(d).

We consi der Heiselbetz' s Eighth Anendnent claimfirst. In
Enery v. Johnson, 139 F.3d 191 (5th Cr. 1997), cert. denied, 119

S. . 418 (1998), we recently declined to grant habeas relief
where the applicant had received an instruction alnost identical
to Heiselbetz’'s. There, the jury was instructed:

[ YJour answers to the Special Issues, which determ ne the
puni shment to be assessed the defendant by the court, should
be reflective of your finding as to the personal noral
culpability of the defendant in this case.

When you deli berate about the questions posed in the
Speci al |ssues, you are to consider any mtigating
ci rcunst ances supported by the evidence presented in both
phases of the trial. A mtigating circunstance nmay be any
aspect of the defendant’s background, character, and record,
or circunstances of the crinme, which you believe nmakes a
sentence of death inappropriate in this case. |If you find
that there are any mtigating circunstances, you nust decide
how much wei ght they deserve and give them effect when you
answer the special issues. |If you determne, in
consideration of this evidence, that a |life sentence, rather
than a death sentence, is an appropriate response to the
personal noral culpability of the defendant, you are
instructed to answer the Special |ssue under consideration
[ l\b. ”

Id. at 200. The Enery court held that this instruction allowed
the jury to consider any appropriate mtigating circunstance and
required it not to sentence the defendant to death if a life
sentence was appropriate in light of his noral culpability.

Therefore, “[t]he instruction adequately addressed the [Penry]

17



Court’ s concerns about Texas’s death penalty schene by giving the
jury the ability to consider any appropriate mtigating
circunstance.” 1d. As we noted above, this instruction differs
fromHeiselbetz’s only in a few mnor details, and although the
| ower court cited Enery in denying relief, Heiselbetz does not
attenpt to distinguish it. Enery indicates that the state
court’s disposition of this issue is not contrary to Suprene
Court precedent. Therefore, we cannot grant a COA on this issue.
We now turn to Heiselbetz' s Fourteenth Amendnent equal
protection claim Heiselbetz asserts that Texas defendants
convicted of a capital offense commtted before Septenber 1, 1991
are a quasi-suspect class. Therefore, he reasons, Texas Code of
Crimnal Procedure article 37.071, which requires trial courts to
submt a mtigation instruction only in the trials of capital
def endants who conmtted crines on or after Septenber 1, 1991,
must be subjected to strict scrutiny. Article 37.071 provides
that during the sentencing procedure in a capital case for an
of fense that was commtted on or after Septenber 1, 1991, the
trial court nmust instruct the jury that if it returns an
affirmative finding to the special i1ssues, it nust answer the
follow ng: “Wether, taking into consideration all of the
evi dence, including the circunstances of the offense, the
def endant’ s character and background, and the personal noral
culpability of the defendant, there is a significant mtigating
ci rcunstance or circunstances to warrant that a sentence of life

i nprisonnment rather than a death sentence be inposed.” Tex. CobE
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CRM Proc. art. 37.071, 8 2(e), (i). The trial court is not
required to give such an instruction when the capital offense for
whi ch the defendant is to be sentenced was conmtted prior to
Septenber 1, 1991. Heiselbetz contends that this distinction
viol ates the Fourteenth Amendnent.

Hei sel betz has fail ed, however, to nake a substanti al
show ng that the Texas Court of Crimnal Appeals’ rejection of
hi s equal protection argunent was contrary to Suprene Court
precedent or unreasonable. W have held repeatedly that capital
defendants in general are not a suspect class. See Wods, 75

F.3d at 1036; WIllians v. Lynaugh, 814 F.2d 205, 208 (5th G

1987). Al though Heiselbetz urges us to accord special class
status to a subset of this larger group--that is, Texas capital
def endants who commtted of fenses prior to Septenber 1, 1991--we
can find no Suprene Court precedent requiring such a concl usion.
Nor have we been able to |ocate any Suprene Court case | aw
establishing that, if capital defendants who commtted crines
before Septenber 1, 1991 are not a suspect class, the equal
protection clause prevents a state from prospectively nodifying
its capital sentencing procedure as Texas did. W therefore
cannot say that the state court’s determ nation was contrary to
clearly established federal |aw as determ ned by the Suprene
Court or an unreasonabl e application of precedent in that
“reasonabl e jurists considering the question would be of one view

that the state court ruling was incorrect.” Trevino, 168 F.3d at
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181 (quoting Drinkard, 97 F.3d at 769). Accordingly, we decline
to issue a COA on this issue.

7. Factual Sufficiency of the Evidence

Next, Heiselbetz clains that the evidence adduced at trial
was “factually insufficient” to support his capital nurder
conviction rather than convictions for the nurder of Jacy Rogers
and the voluntary mansl aughter of Rena Rogers. Wen Hei sel betz
rai sed the sane argunent in his state habeas application, the
Texas Court of Crimnal Appeals ruled against him GCting Ex
parte Wllianms, 703 S.W2d 674, 677 (Tex. Crim App. 1986), it

held that clainms of factual insufficiency of the evidence cannot
be raised in a collateral attack on a conviction. On review ng
the magi strate judge’s report and reconmendation, the district
court noted that Heiselbetz's sufficiency of the evidence claim
was procedurally barred.

First, we nust determne if the applicant has nmade a
credi ble show ng that his claimis not procedurally barred. See
Robi son, 151 F.3d at 262. Heiselbetz asserts that no procedural
default should be found because the case on which he bases his

claim Cdews v. State, 922 S W2d 126 (Tex. Cim App. 1996) (en

banc), was decided after his conviction becane final. Although
the Texas Court of Crimnal Appeals held for the first tinme in
Cew s that Texas courts of appeals may review a conviction for
factual sufficiency and set out the standard of such review, it
al so pointed out that it had “recently acknow edged in Bi gby v.
State, 892 S.W2d 864, 874 (Tex. Crim App. 1994), the
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‘consi derabl e jurisprudence by this Court and our predecessors
wth crimnal jurisdiction which had continually recognized the
authority, though infrequently exercised, of the State’s highest
crimnal court to review a case upon the facts as well as the
law.”” 1d. at 130 (quoting Bigby, 892 S.W2d at 874) (footnote
omtted). WMreover, as the dew s court noted, Bigby observed
that the Legislature has consistently recogni zed the power of
crimnal appellate courts to review a case for factua
sufficiency. See id. at 130-31 (citing Bigby, 892 S.W2d at 874-
75 n.5). Even assuming that factual sufficiency review by the
Texas Court of Crimnal Appeals becane available for the first
time in Bigby, that case was deci ded on Novenber 2, 1994, nearly
ei ght nonths before the sane court rejected Heiselbetz’s direct
appeal. Heiselbetz therefore cannot show cause for failing to
raise the factual sufficiency issue on direct appeal, as
Wllianms, 703 S.W2d at 677, requires. Because he has not nade a
credi ble showng that his claimis not procedurally barred, we
decline to grant a COA on this issue.

8. Adm ssion of Heiselbetz’s Statenent

Finally, Heiselbetz clains that the adm ssion into evidence
of his July 1, 1991 statenent violated his Fifth Amendnent
privilege against self-incrimnation and Sixth Arendnent right to
t he assistance of counsel. Specifically, he argues that the
war ni ngs he received prior to giving the statenent were
insufficient to apprise himof his Fifth and Si xth Anendnent

rights and that, therefore, his waiver of those rights was not
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know ng and voluntary. The Texas Court of Crim nal Appeals
adj udi cated these clains and found (1) that Heisel betz had been

fully warned in accordance with Mranda v. Arizona, 384 U S. 436

(1966), and (2) that the standard M randa warni ngs are adequate
to informa suspect of both his Fifth and Sixth Arendnent rights.
Therefore, under the AEDPA, we may grant relief only if this

deci sion was “contrary to, or involved an unreasonabl e
application of, clearly established Federal |aw, as determ ned by
the Suprenme Court of the United States,” 28 U S.C. 8§ 2254(d)(1),
or “based on an unreasonable determ nation of the facts in |ight
of the evidence presented in the State court proceeding,” id.

§ 2254(d)(2).

After reviewing the record and the applicable |aw, we
conclude that Heiselbetz is not entitled to a COA on these
issues. We note first that neither party contests that, as the
state habeas trial court findings adopted by the Texas Court of
Crim nal Appeals indicate, Heiselbetz was warned i n accordance
wth Mranda before he gave his July 1, 1991 statenent. Citing
Edwards v. Arizona, 451 U. S. 477, 487 (1981), however, Hei sel betz

argues that the Fifth Anendnent requires | aw enforcenent officers
al so to warn a suspect that they may not re-initiate questioning
after the suspect has invoked his right to consult counsel before

further interrogation. But while Edwards did state that “an
accused . . . , having expressed his desire to deal with the
police only through counsel, is not subject to further

interrogation by the authorities until counsel has been made
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avai lable to him unless the accused hinself re-initiates further
communi cati on, exchanges, or conversations with the police,” id.
at 484-85, it did not require that |aw enforcenent officers
recite its holding to suspects under interrogation. Heiselbetz
has not cited, nor have we found, any Suprene Court case that
establishes such a rule. W therefore conclude that the state
court adjudication as to Heiselbetz’'s Fifth Arendnent cl ai mwas
not contrary to Suprene Court precedent or unreasonabl e.

The Suprenme Court has held explicitly that the Mranda
warni ngs are sufficient to informan accused of his Sixth

Amendnent right to counsel. See Patterson v. lllinois, 487 U S.

285, 292-93 (1988). Heiselbetz responds that Patterson was
wrongly decided. Nevertheless, its existence denonstrates beyond
di spute that the state court decision on Heiselbetz's Sixth
Amendnent claimwas neither contrary to clearly established
Federal |aw as determ ned by the Suprenme Court nor an
unreasonabl e application thereof. W decline to grant a COA on
Hei sel betz’s clains stemm ng fromthe adm ssion of his July 1,
1991 statenent.
V. CONCLUSI ON
For the foregoing reasons, we DENY Heiselbetz’s request for

a COA.
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