IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-41456
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JUAN TORRES- MARCI AL,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. B-98-CR-399-1

August 6, 1999

Before KING Chief Judge, H G3d NBOTHAM and STEWART, GCircuit
Judges.

PER CURI AM *

Juan Torres-Marcial appeals his conviction, based on his
guilty plea, of transporting an alien who was in the United States
illegally. He argues that the district court did not explain to
hi mthat an essential elenent of the offense was that he nust have
acted willfully in furtherance of the aliens’ violation of the | aw.
Therefore, Torres contends that he is entitled to reversal on
grounds that the district court did not conply adequately with Fed.

R Cim P. 11(c) prior to accepting his guilty plea.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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“When an appellant clains that a district court failed to
conply with Rule 11, we apply a two-question harnmess error
anal ysi s: (1) Did the sentencing court in fact vary from the
procedures required by Rule 11, and (2) if so, did such variance

af fect substantial rights of the defendant?” United States v.

Reyna, 130 F.3d 104, 107 (5th Cr. 1997), cert. denied, 118 S. O

1328 (1998). Thus, even if there was a variance fromRule 11(c),

Torres is not entitled to relief unless the variance may

reasonably be viewed as having been a material factor affecting

[ his] decision to plead guilty. United States v. Johnson, 1 F. 3d

296, 302 (5th CGr. 1993) (en banc) (quoting United States v.

Bachynsky, 934 F.2d 1349, 1360 (5th Cr. 1991) (en banc)).
At the rearraignnent, the prosecutor, not the court, read the
indictment to Torres, which included the accusation that Torres

transported aliens “in furtherance of such violation of |aw I n
response to the court’s questions, Torres twice testified that he
under st ood t he of fense charge against him “Sol emm decl arations in

open court carry a strong presunption of verity.” Blackledge v.

Allison, 431 U S 63, 74 (1977). Torres testified that he was
pl eadi ng guilty because the evidence as stated in the factual basis
was true.

Even if the district court erred by omtting a specific
di scussion of the “in furtherance” elenent, we find Torres is not
entitled to relief because the record shows that this variance did
not affect his decision to plead guilty.

AFFI RVED.
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