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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-41210
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
Ol S FRED COCOPER
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas

USDC No. C-98-CR-116-1

June 18, 1999
Bef ore H G3 NBOTHAM JONES, and DENNI'S, Circuit Judges.
PER CURI AM *

Qis Fred Cooper was convicted of one count of know ngly
possessing marijuana with the intent to distribute. On appeal, he
argues that the evidence was insufficient to uphold his conviction
and that his trial attorney rendered ineffective assistance by
i nproperly concedi ng an incul patory factual issue.

We hold that the evidence was sufficient to permt a rational
trier of fact to find the essential elenents of the offense beyond

a reasonabl e doubt . See United States v. Bell, 678 F.2d 547, 549

(5th Gr. 1982) (en banc). Cooper contends that because he

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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testified to an innocent version of the facts, there was equa
evi dence of innocence and guilt that should require reversal. A
jury is free to choose anong reasonable constructions of the

evidence. United States v. Pruneda- Gonzal ez, 953 F. 2d 190, 196 n. 9

(5th Gr. 1992). Accordingly, “[ulnless a withess’'s testinony is
incredible or patently unbelievable, we nust accept the jury’'s

credibility determnations.” United States v. Lopez, 74 F.3d 575,

578 (5th Gr. 1996). The testinony of the governnent agents and
Cel adon enpl oyees was not patently unbelievable, and the jury was
permtted to accept this story and wholly discount that told by
Cooper.

Cenerally this court declines to reviewSi xth Anendnent cl ai ns
of ineffective assistance of counsel on direct appeal. United

States v. Rivas, 157 F.3d 364, 369 (5th Cr. 1998); United States

V. Gbson, 55 F.3d 173, 179 (5th Gr. 1995). This court has
“undertaken to resolve clains of inadequate representation on
direct appeal only in rare cases where the record allowed [the

court] to evaluate fairly the nerits of the claim” United States

v. Higdon, 832 F.2d 312, 314 (5th G r. 1987). The issues that are
rai sed by Cooper, however, appear to be of a type that can be
reviewed on direct appeal.

To prevail on a claimof ineffective assistance of counsel, a
def endant nust show. (1) that his counsel’s performnce was
deficient in that it fell below an objective standard of
reasonabl eness; and (2) that the deficient performance prejudiced

his defense. Strickland v. Washington, 466 U S. 668, 689-94

(1984). A failure to establish either deficient performance or
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prejudi ce defeats the claim Strickland, 466 U S. at 697. I n

light of the significant evidence linking Cooper to the truck
involved in the suspicious activity on the Edinburg property,
Cooper has not established prejudice arising fromhis attorney’s
failure to object to the wording of a question asked by the
Governnent and fromhis attorney’s own wordi ng of a question. For

the forgoing reasons, Cooper’s conviction is AFFI RVED



