IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-41161
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
JAVI ER ANTONI O TURCI O- SALMERCN,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas

USDC No. B-98-CR-351-01

May 26, 1999
Before EMLIO M GARZA, DeMOSS and BENAVI DES, Circuit Judges.
PER CURI AM *

Javi er Turcio-Sal neron appeals his sentence fromhis guilty-
pl ea conviction for being an alien illegally found wthin the
United States. Turcio argues that U S.S.G 8§ 2L1.2(b)(2) is
unconstitutionally vague and is inapplicable to himbecause he
was not convicted of an “aggravated felony” as defined by the
gui deline. Because this issue was not raised in the district

court, we review it for plain error only. See United States V.

Spires, 79 F.3d 464, 465-66 (5th Gr. 1996); see also United

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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States v. Knowl es, 29 F.3d 947, 950-51 (5th Cr. 1994) (alleged

constitutional error in crimnal conviction reviewed for plain
error). To denonstrate plain error, an appellant nust show cl ear
or obvious error that affects his substantial rights; if he does,
this court has discretion to correct a forfeited error that
seriously affects the fairness, integrity, or public reputation
of judicial proceedings, but is not required to do so. United

States v. Calverley, 37 F.3d 160, 162-64 (5th Cr. 1994) (en

banc) (citing United States v. O ano, 507 U S. 725, 730-35
(1993)).

Whet her the vagueness doctrine applies to sentencing
statutes which nerely pertain to “the statutory range [within
whi ch] the guideline sentence will fall” is dubious. United

States v. Pearson, 910 F.2d 221, 223 (5th Gr. 1990). As such,

the district court’s enhancenent of Turcio s sentence based on
hi s aggravated felony which falls under the purview of

8§ 1101(a)(43) was not plain error. Turcio's substantial rights
are not affected; nor does his sentence reflect adversely on the
fairness, integrity or public reputation of judicial proceedings.

AFFI RVED.



