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Before POLITZ, BARKSDALE, and STEWART, Circuit Judges.
PER CURIAM:*

Kenneth Malone, Texas prisoner # 662533, appeals the district
court’s dismissal, for failure to prosecute, of his 42 U.S.C. §
1983 complaint regarding his medical needs and treatment.  He
maintains that he was in poor health and had suffered vision loss
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which prevented him from being able to respond to the district
court’s order to answer interrogatories.

A district court, sua sponte, may dismiss an action for
failure to prosecute or to comply with any court order.  See FED.
R. CIV. P. 41(b); McCullough v. Lynaugh, 835 F.2d 1126, 1127 (5th
Cir. 1988).  Although the district court stated that the dismissal
was without prejudice, it is treated as being with prejudice,
because most of Malone’s claims would be time-barred if he were to
commence a new action based on the same allegations.  See Berry v.
Cigna/RSI-Cigna, 975 F.2d 1188, 1191 (5th Cir. 1992).

Based upon our review of the record, we conclude that, in the
light of Malone’s failure to comply with the district court’s
orders, it did not abuse its discretion by dismissing for failure
to prosecute.  Malone’s failure to comply with an earlier Order to
Show Cause why his action should not be dismissed confirms that
subsequent lesser sanctions would have been unavailing.

AFFIRMED   


