IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-40685
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
NOEL RODRI GUEZ,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas

USDC No. M 95-CV-26

May 21, 1999

Bef ore KING Chief Judge, H GE NBOTHAM and SM TH, G rcuit Judges.
PER CURI AM *

Noel Rodriguez, federal prisoner # 52254-079, appeals the
district court’s dismssal of his 28 U S.C. § 2255 noti on.
Rodri guez argues that his attorney was ineffective because he
failed to object to the career-offender enhancenent to
Rodri guez’ s drug-conspiracy sentence and to the presentence
report’s consideration of a prior m sdeneanor offense when
determ ning Rodriguez’s crimnal history category.

The inapplicability of the 1990 Sentencing Cuidelines

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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career-of fender provision to Rodriguez’s drug-conspiracy
convi ction was not addressed by this circuit until 1994, three

years after Rodriguez’s sentence. See United States V.

Bel | azerius, 24 F.3d 698, 701-02 (5th G r. 1994). Rodriguez’s

attorney was not ineffective for failing to anticipate new

devel opnents in the law. See Lucas v. Johnson, 132 F.3d 1069,

1078-79 (5th Gr. 1998). Furthernore, given that his crimna
hi story category woul d have been the sane regardl ess of a
successful objection to the consideration of Rodriguez’'s prior
m sdenmeanor of fense, Rodriguez cannot show prejudice with
respect to his ineffective-assistance-of-counsel claimbased on
the presentence report’s consideration of his prior m sdeneanor

offense. See United States v. Seyfert, 67 F.3d 544, 548-49 (5th

Gir. 1995).
AFFI RVED.



