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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-40633
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
JOSE ERI OCHOA,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas
USDC No. M 97-CR-387-1
 July 20, 1999
Bef ore H G3 NBOTHAM JONES, and DENNI'S, Circuit Judges.
PER CURI AM *
Jose Eri Ochoa appeals his sentence for conspiracy to export
defense articles without a license, in violation of 18 U. S. C
§ 371, 22 U.S.C. § 2778; and 22 CF.R 88 121.1, 123.1, 127.1, and
127.3. Cchoa contends that the district court erred in denying him
a downward departure based on the nature of his prior convictions
and/or on U S.S.G § 2M. 2, conmment (n.5).
This court |lacks jurisdiction to review a defendant’s
chal l enge to his sentence based upon nere dissatisfaction with the

district court’s refusal to grant a downward departure. United

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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States v. D Marco, 46 F.3d 476, 477 (5th Cr. 1995). Jurisdiction

will lieonly if the sentencing court’s refusal to depart downward
was the result of a violation of law or a m sapplication of the
sent enci ng qui del i nes. Id. A refusal to depart downward is a
violation of law only if the court mstakenly assuned that it

| acked the authority to depart. United States v. Burleson, 22 F. 3d

93, 94-95 (5th Cr. 1994). A refusal to grant a departure is an
incorrect application of the sentencing guidelines only if the
court conmtted an error that resulted in the selection of a

sentence from the wong guideline range. See United States v.

Wllians, 503 U. S. 193, 202-203 (1992).

Foll ow ng a careful review of the record and the argunents on
appeal, we hold that the district court neither m sapprehended its
authority to depart from the guidelines nor selected a sentence
from the wong guideline range. Accordingly, this court |acks
jurisdictiontoreviewthe district court’s refusal to grant Ochoa
a downward departure. Di Marco, 46 F.3d at 477.

APPEAL DI SM SSED.



