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PER CURI AM *
Adrian Rangel -Silva pleaded guilty to being present in the

United States, wthout permssion, following deportation, in
violation of 8 U S C 88 1326(a), (b). The district court
sentenced himto a 46-nonth term of inprisonnent. Rangel - Si | va
tinmely filed this appeal, in which he argues that his conviction

must be reversed because the record of the guilty plea proceedi ngs

is insufficient to allow for neaningful appellate review He

"Pursuant to 5" CR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5" QR R 47.5. 4.



asserts that we cannot evaluate, by reviewi ng the rearraignnent
record, his personal responses to the district court’s questions
and cannot di scern whet her he understood the rights he was wai vi ng.
Furthernore, he contends that this error is not harm ess because he
is being denied his statutory right to appeal. Rangel -Silva’s
contentions are without nerit. W affirm

In the instant case, the district court conducted Rangel -
Silva s rearrai gnnment sinultaneously with several other defendants.
The district court stated on the record that it would conduct the
proceedi ngs in Spanish because the defendants and the attorneys
under st ood Spanish and that the interpreter would translate the
proceedings into English for transcription. The district court
stated on the record that each defendant indicated that he wanted
the proceedings to be conducted in Spanish. The district court
asked for objections from counsel, and the court received no
objections. The district court stated on the record that it would
follow a procedure in which it would elicit a response from each
i ndi vi dual defendant and that the record woul d show t he response.
The district court stated on the record that “[i]t 1s incunbent
upon counsel to show that the court is in error.” The district
court, after nost of itsinquiries, states for the record that each
def endant had answered in the affirmative or in the negative. The
district court did not elicit individual responses fromeach of the
defendants for all theinquiries required by FED.R CRIMP. 11. The
district court did, however, obtain on the record individual

responses from the defendants when it asked them whether they



understood what they were being accused of doing? when it
expl ained the potential penalty that the defendants faced and when
it read the actual charges against each defendant. The district
court obtained an individual plea of guilty from Rangel -Silva and
obt ai ned an i ndivi dual response fromhi mregardi ng the | ack of any
pl ea agreenent with the Governnent.

A guilty plea involves the waiver of several constitutional
rights, and thus, it nust be intelligent and voluntary. FED. R
CRRM P. 11 requires the district court to follow certain
procedures in determ ni ng whether a defendant’s guilty pleais nade
knowi ngly and voluntarily. W enploy a two-part “harmnless error”
anal ysis to determ ne whether the district court has conplied with
Rule 11: (I) whether the sentencing court varied from the
procedures required by Rule 11; and (2) if so, whether such
vari ance affected the defendant’s substantial rights.?

The procedure about which Rangel-Silva conplains raises
concerns about possible error under Rule 11 and applicable case
| aw. However, because he failed to object to the procedure even
when the district court explicitly invited objections, we will not
exercise our discretion to correct any possible error. See United

States v. Nufio-Otiz, No. 98-40370 (5th Cr., March 25, 1999)

(unpubl i shed opi ni on).

Rangel - Si | va al so argues that the district court erred when it

2Boykin v. Al abama, 395 U. S. 238 (1969).

SUnited States v. Johnson, 1 F.3d 296, 298 (5'" Cir. 1993)(en
banc) .




failed to recognize its authority to depart downward from the
sent enci ng gui delines based on his “cultural assimlation” in the
American society. This court “may only review a trial court’s
refusal to grant a downward departure fromthe guidelines if the

refusal was based on a violation of the |aw"” United States V.

Pal mer, 122 F.3d 215, 222 (5" Gir. 1997). Rangel-Silva argues that
the district court denied the downward departure because it
concluded as a matter of law that it |lacked authority to depart
downward on this basis.

At best, the record is anbiguous as to whether the district
court denied the downward departure because it determ ned that
Rangel -Silva did not warrant a downward departure or whether the
court determned that it had no authority to depart on that basis.
Where the record i s anbi guous, we presune the court recognized its

authority. See United States v. Nelson, 54 F.3d 1540, 1544 (10"

Cir. 1995); United States v. Bailey, 975 F. 2d 1028, 1035 (4th Cr

1992); United States v. Helton, 975 F. 2d 430, 434 (7th Gr. 1992);

United States v. Garcia-Garcia, 927 F.2d 489, 491 (9th GCr. 1991);

United States v. Russell, 870 F.2d 18, 20 (1st Cr. 1989). Under

these circunstances, the district court’s refusal to depart is not
revi ewabl e.

AFFI RVED.



