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PER CURI AM **

On January 28, 1998, Rodolfo Vasquez-Bernal pleaded
guilty to an indictnent charging himwth illegal entry into the
United States subsequent to deportation. See 8 U S C § 1326.
Vasquez-Bernal pleaded to the charged offense w thout the benefit
of a plea agreenent. On appeal, Vasquez-Bernal does not chall enge
the nerits of the underlying conviction. |Instead, he argues that
the district court failed to advise himof the range of puni shnent

applicable to his crinme under § 1326. Vasquez- Ber nal rmai ntains

District Judge of the Western District of Louisiana, sitting by
desi gnati on.

Pursuant to 5TH CR. R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



that this failure violated Fed. R Crim P. 11 and nandates a
reversal of his conviction. The Federal Public Defender ought to
have better things to do. Finding the district court’s error
harm ess, and this appeal frivolous, we dismss.

To ensure that a guilty plea is “voluntary, accurate and
properly recorded,” Rule 11 establishes the procedure that a

district court nust follow when accepting a plea. See United

States v. Crow, 164 F.3d 229, 233 (5th Gr.) (citing United States

V. ers, 150 F. 3d 459, 464 n.8 (5th Cr. 1998)), cert. denied,
Uus _ , 119 S C. 2051 (1999). Under Rule 11, a district court
must inform the defendant of the nature of the charge, the
mandatory mnimum penalty, the maxi mum possible penalty, any
special parole or supervised release term and any applicable
sentencing guidelines. See Fed. R Cim P. 11(c)(1).

| f a def endant chal |l enges the Rul e 11 procedures enpl oyed
by the district court during a plea colloquy, this court reviews

the record for harm ess error. See United States v. Suarez, 155

F.3d 521, 524 (5th Gr. 1998). First, the court nust determ ne
whet her the district court varied fromRule 11's dictates. See id.
If the district court has failed to conply with Rule 11, the court
then exam nes whether the variance “affect[ed] the substanti al
rights of the defendant.” 1d.

The district court received Vasquez-Bernal’'s plea during
the course of a sinultaneous quilty plea hearing for ten other,
simlarly-charged defendants. No defendant objected to the

procedure enployed by the district court, and Vasquez-Bernal’'s



counsel did not object to the entry of his client’s guilty plea.
The district court, however, did not specifically conply with Rule
11 when it failed to personally inform Vasquez-Bernal of the
puni shment range he faced as a consequence of his crine.

That the district court failedto followRule 11's strict
requi renents, only conpletes half of our query. W nmust now
determ ne whether this error affected Vasquez-Bernal’s substanti al
rights. Though the district court failed to i nformVasquez-Ber nal
of the punishnment range for the charged crinme, the presentence

report specifically detailed the punishnent range applicable to

Vasquez-Bernal’s crine. See United States v. Herndon, 7 F.3d 55,
57 (5th Gr. 1993) (exam ning presentence report for evidence that
plea was voluntary and made wth full awareness of plea’'s
consequences) . Vasquez-Bernal was sentenced to 46 nonths in
custody,! 3 years supervised release, and a $100 special
assessnent. This sentence was at the bottomof the guideline range
for his offense and crimnal history, including a three-Ievel
reduction for acceptance of responsibility under U S. Sentencing

Qui del i nes Manual § 3EL.1(Db). As the governnent points out, a
reversal would necessitate a new plea hearing or trial -- the
outcone of which would likely cause Vasquez-Bernal’s sentence to
i ncrease based on the | oss of the reduction under U S. Sentencing

Gui del i nes Manual § 3E1.1(b).

1 Vasquez-Bernal 's sentence is well below the 20-year naxi num peri od

of incarceration potentially applicable to violations of § 1326.
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In light of the circunstances surrounding this plea
hearing, it would be absurd to find that Vasquez-Bernal was unaware
of the consequences of his crine or that this alleged |ack of
know edge actually affected his decision to plead guilty to the
illegal entry charge. Vasquez-Bernal does not argue that he would
not have pled guilty had he been personally inforned of the
puni shment range for his crine; he nerely argues that the court’s
error mandates a reversal of his conviction. As this court

explained in Suarez, “[a] substantial right has been violated if

‘“the defendant’s knowl edge and conprehension of the full and
correct information would have been |likely to affect his
wllingness to plead guilty.’”” 155 F.3d at 524 (quoting United

States v. Johnson, 1 F.3d 296, 302 (5th Cr 1993) (en banc)).

Vasquez-Bernal has offered no proof -- not even an allegation --
t hat the puni shnent information omtted fromhis plea hearing would

have altered his plea to the illegal entry charge. See ULnited

States v. Wllians, 120 F.3d 575, 577-78 (5th Cr. 1997), cert.

denied, --- US ---, 118 S. . 722 (1998). Lacking such proof
and finding no rational basis under the circunstances to concl ude
that Vasquez-Bernal would have pled differently had he been
properly advised of the punishnment range for his offense, we find
no nmerit in appellant’s argunent.

DI SM SSED AS FRI VOLOUS



