UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 98-40524

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

V.

MAURI Cl O MARTI NEZ JR.,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(M92-CR-12)

June 7, 2000
Before DAVIS, DUHE and DENNI'S, Circuit Judges.
PER CURI AM *

Def endant - Appel l ant Mauricio Mrtinez, Jr. (“Martinez”)
appeals the district court’s order denying his notion to vacate,
set aside, or correct sentence pursuant to 28 U S.C. 8§ 2255. W
find no error and affirm

| .

In 1991, agents with the Drug Enforcenent Adm nistration,
searched Martinez’ residence and adjoining property and arrested
him Sone of the itens seized during the search of the property

were: 357 pounds of marijuana, a .32 caliber H& R Mag revol ver, a

" Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



. 380 Colt revolver, a 12 gauge Rem ngton shot gun, wei ghi ng scal es,
packagi ng tape, cell ophane w appi ng, and a currency counterfeiting
devi ce. Agents al so found, parked on the property, Martinez’'s 1986
Cadillac containing a .9nm Baretta revol ver.

Martinez pleaded guilty to one count of conspiracy to possess
wth intent to distribute marijuana and one count of using and
carrying a firearmin relation to a drug offense, a viol ation of 18
US C 8§ 924(c). Martinez was sentenced to 100 nonths in prison on
the former count and five years in prison on the latter count; the
sentences were i nposed consecutively.

Martinez filed, but then withdrew, a notice of appeal. Mre
t han one year after the conviction and sentence, Martinez filed the
instant § 2255 notion. Martinez alleged that his plea was
i nvoluntary because he “did not wunderstand the nature of the

charge” and because he was not guilty under Bailey v. United

States, 516 U. S. 137 (1995). He al so argued that he was denied
effective assistance of counsel.

The magi strate reconmended denyi ng the notion. The nagistrate
judge concluded that Mrtinez was “carrying” a weapon in his
vehi cl e and hone and that his guilty plea to using and carrying a
firearmin relation to a drug offense was thus based on anple
factual support. The district court adopted the report and
reconmmendati on of the magistrate judge. A tinely notice of appeal

was filed. The district court granted a certificate of



appeal ability solely on the Bailey issue.
1.
Relief under 28 U S.C. § 2255 is reserved for transgressions
of constitutional rights and for a narrow range of injuries that

coul d not have been rai sed on direct appeal and woul d, if condoned,

result in a conplete mscarriage of justice. United States v.
Acklen, 47 F.3d 739, 741 (5th Gr. 1995). In reviewng a district
court’s denial of a 8 2255 notion, this court exam nes the factual
findings for clear error and conclusions of [aw de novo. United

States v. Faubion, 19 F.3d 226, 228 (5th Cr. 1994).

Martinez did not file a direct appeal. The failure to
chal | enge his conviction on direct reviewordinarily would precl ude
Martinez frombringing this collateral action absent a show ng of
either: (1) cause and prejudice or (2) actual innocence. Bousley

v. United States, 523 U. S. 614, 622-23, 118 S.C. 1604, 1611, 140

L. Ed. 2d 828 (1998). The Governnent, however, has wai ved this issue

by failingtoraise it inthe district court. See United States v.

Drobny, 955 F.2d 990, 995 (5th Cr. 1992).

Section 924(c)(1) is violated when a defendant “during and in
relation to any crine of violence or drug trafficking crine
uses or carries a firearm....” 18 U S.C § 924(c)(1). Martinez
argues that his conviction under § 924(c) shoul d be vacat ed because
he did not “use” or “carry” afirearmfor purposes of § 924(c). W

conclude that the instant case is controlled by our anal ogous



decision in United States v. Ranps-Rodriguez, 136 F.3d 465 (5th

Gir. 1998).

| n Ranbs- Rodri guez, the defendant appealed the denial of his

§ 2255 notion chal |l enging the factual basis, under Bailey, for his
guilty plea to one count of using and carrying fourteen guns during
and in relation to a drug trafficking crine, in violation of 18
US C 8 924(c)(1). 136 F.3d at 466. The governnment presented no
evidence indicating the location of the firearns in defendant’s
home at the tinme of the arrest. 1d. at 467. Nevertheless, this
Court held that there was a sufficient factual basis for
defendant’s plea of guilty to carrying a firearmin violation of §
924(c)(1). 1d. at 468. This Court observed that: (1) defendant
made an express adm ssion that he “carried” a firearmduring and in
relation to a drug trafficking offense, and (2) defendant adm tted
that he carried the firearns “in order to protect and guard the
heroin and cocaine” in his residence and that he carried the
firearnms “during and in relation to his possession” of the drugs.
ld. Accordingly we concl uded:

[I]t cannot be enphasized enough that it is

the defendant’s adm ssions during the plea

col l oquy which are pivotal. Had this case

been tried to a jury without the defendant’s

testinony, the nere presence of guns in the

resi dence would be insufficient to establish

“carry” under 8§ 924(c). See, e.qg., United

States v. Wlson, 77 F.3d 105, 110 (5th Cr

1996) . But here, the defendant admitted to

carrying firearnms during and in relation to

the drug trafficking crimes to which he also
pl eaded quilty. Nothing within the factua




resune or plea colloquy in this case would
cause a court to question the defendant’s
candor or know edge with respect to the crines
to which he pleaded guilty.

ld. at 469
Martinez nmade a sim |l ar express adm ssion at his rearrai gnnent
hearing that he owned the Cadillac and that he had put the Baretta
firearmin the vehicle. Martinez also admtted that the purpose of
the Baretta in the Cadillac was to protect hinself and the
marijuana during drug trafficking and in case there was sone
probl em involving the marijuana. Moreover, this adm ssion was
repeated in an affidavit filed, after the rearrai gnnent hearing,
with the Probation Departnent. Inthis affidavit, Martinez stated:
... |, Mauricio Martinez, Jr. conspired with
Fernando Hernandez Aguilera and Alfredo
Vasquez to intentionally possess with intent
to distribute a quantity of marijuana of
approxi mately 470 pounds. | knew that
possession of that marijuana was illegal and |
fully intended to sell that marijuana also
knowi ng that was illegal. Wile and during ny
i nvol venent with this marijuana, | know ngly

carried or kept a 35 caliber Baretta pisto
and a Rem ngton 12 gauge shotqun to protect

nyself while | was involved with the 470
pounds of marijuana at the place where | was
arrest ed.

(enphasi s added).
L1l
Because of Martinez’ adm ssions that he “carried” the Baretta
and the Rem ngton shotgun during and in relation to the drug

trafficking crime to which he pleaded gquilty, we affirm his



convi ction and sentence on the firearm count.

AFF| RMED.



