IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 98-40042

LESLEY LEE GOSCH,
Petitioner,
vVer sus
GARY JOHNSON, Director,
Texas Dept. of Crim nal

Justice, Institutional Division,

Respondent .

Appeal fromthe United States District Court
for the Southern District of Texas
(CV-97-126)

January 15, 1998

Before JOLLY, WENER and EMLIO M GARZA, Circuit Judges.

BY THE COURT:

IT IS ORDERED that petitioner’s application for
Certificate of Appealability (COA) fromthe district court’s denial
of his petition for wit of habeas corpus is hereby denied and his
appeal is hereby dism ssed; and his petition for stay of execution
is |ikew se deni ed.

Al t hough t he i nstant appeal, application for COA and petition



for stay of execution have just been filed in this court, this
panel has been tracking petitioner’s direct and coll ateral appeals
in state and federal court for years, nost recently those in the
federal district court for the Southern District of Texas, having
tinmely received and carefully reviewed all filings of petitioner,
respondent, and the district court, when and as filed. As such, we
are intimately famliar wwth the facts and |law, the argunents of
the parties, and the rulings of the district court and its reasons
therefor. Consequently, petitioner’s eleventh hour filingsinthis
court do not place us in a position of requiring nore tine than
remai ns before petitioner’s schedul ed execution in which to make
consi dered determ nations and rulings on the matters now before us.

For the reasons set forth by the district court in its
extensive explications inits Oder filed January 12, 1998, and its
subsequent rulings, we agree that the standard of review to be
applied here is that set forth in 28 U S.C. 8§ 2254, as anended by
the Anti-Terrorism and Effective Death Penalty Act (AEDPA),

particularly subsections (d)(1) and (d)(2).! CQur study of the

1 (d) An application for a wit of habeas corpus on behal f of
a person in custody pursuant to the judgnent of State court shal
not be granted with respect to any claimthat was adjudicated on
the nerits in State court proceedings unless the adjudication of
the claim —

(1) resulted in a decision that was contrary to,
or involved an unreasonable application of,
clearly established Federal | aw, as determ ned
by the Suprenme Court of the United States; or

(2) resulted in a decision that was based on an
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careful and exhaustive analysis of the district court inits ruling
denyi ng habeas relief and dism ssing the petition satisfies us that
petitioner’s claimwas “adjudicated on the nerits” in State court
proceedi ngs and that the resulting decisions were not contrary to,
and did not involve an unreasonable application of, clearly
established federal |aw as determ ned by the Suprenme Court of the
United States, and did not result in a decision that was based on
an unreasonabl e determ nation of the facts in |light of the evidence
presented in the State court proceeding.

The overwhel m ng evidence of guilt in this case indicates that
the petitioner planned to kidnap the victim and extort a
significant nonetary ransom from her husband and that the
petitioner nurdered the victimin her hone by shooting her in the
head six times. No claimof factual innocence of the petitioner in
this 1985 nurder is even renotely suggested. All of petitioner’s
many cl ains made in these proceedi ngs, which have dragged on for
over el even years, have been rejected —and correctly so. Inthis
|ast effort for relief, we perceive the petitioner’s clains to be
meritless on their face.

First, the petitioner clainms that his execution would viol ate
the Eighth Anmendnent’s prohibition against cruel and unusua

puni shment in light of the three previous dates the State set for

unreasonabl e determ nation of facts in |ight
of the evidence presented in State court
pr oceedi ngs. (enphasi s added) (West Supp.
1997) .




carrying out the petitioner’s capital sentence. The petitioner
alternatively argues that the length of his stay on death row —
over eleven years — constitutes cruel and wunusual punishnent
entitling himtorelief. But the petitioner’s challenges under the
Ei ghth Anendnent do not affect the validity of his conviction or
sentence and they are thus not cognizable as a basis for relief
under federal habeas corpus. 28 U. S.C. 8§ 2254 (Supp. 1996).
Furthernore, the relief that the petitioner seeks is barred by the

principles enunciated in Teague v. lLane, 109 S. . 1060, 1075

(1989).
Next, the petitioner asserts that his counsel rendered
ineffective assistance during the guilt phase of his trial.

Strickland v. Wshington, 104 S. C. 2052, 2065-68 (1984). The

state court correctly determ ned, however, that the petitioner
failed to denponstrate any prejudice resulting fromhis counsel’s

all egedly deficient investigatory and trial tactics. Strickland,

104 S.. At 2068 (“The defendant nust show that there is a
reasonable probability that, but for counsel’s unprofessional
error, the result of the proceeding woul d have been different.”).

Finally, the petitioner alleges that the State elicited fal se
testinony at the trial and knowingly allowed such testinony to

stand in violation of the precepts set out in Gglio v. United

States, 92 S.Ct. 763, 766 (1972), and Brady v. Maryland, 83 S. Ct

1194, 1197 (1963). To obtain relief under Gglio, the petitioner
must denonstrate (1) that the testinony was false; (2) that the
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governnent knowi ngly offered the fal se testinony; and (3) that the
false testinony was material, that is, that “it is reasonably
likely that the truth would have affected the outcone of the
trial.” Id. Wt hout addressing whether the petitioner has
established the first two prongs, he has failed totally to
denonstrate the materiality of the allegedly false testinony.
Therefore, each of the petitioner’s clains for relief |ack any
possible nerit.

Petitioner’s post-AEDPA petition seeking habeas relief was
properly denied. Moreover, for purposes of COA, petitioner has
failed to make a “substantial showing of the denial of a
constitutional right,” i.e., the issues presented are not debat abl e
anong jurists of reason, so petitioner has failed to justify
i ssuance of a COA as well.

| T IS FURTHER ORDERED that, considering the foregoing
deni al of petitioner’s application for COA, his petition for stay
of execution is denied. The nerits of his petitions for a wit of
habeas corpus and for a stay of execution have not presented a
substanti al case; neither have they nmade a substantial show ng of
the denial of a federal right.

COA DENI ED;, APPEAL DI SM SSED;, STAY OF EXECUTI ON DENI ED.

EMLIOM GARZA, Crcuit Judge, dissenting:

This matter, reviewed and decided in less than a day, is a
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prime exanple of the tail of a pending execution wagging this
panel s dog.? Al though | agree that a prelimnary review of
Gosch’s habeas application and notion for a stay of execution
suggests that it lacks nerit, this court should be nore reticent in
deci di ng any death penalty case so qui ckly))especially one in which
the nerits have not been previously reviewed by an appel |l ate court.
A t horough and conprehensi ve review of the record, the briefs, and,
in my opinion, oral argunent, is required after the passage of
AEDPA.

Clearly we have violated Chief Justice Rehnquist’s adnonition
that “Capital cases should be subject to one conplete and fair
course of collateral reviewin the state and federal system free
from the tine pressure of inpending execution.” See Judi ci al
Conference of the United States, Ad Hoc Conm ttee on Federal Habeas
Corpus in Capital Cases, Commttee Report and Proposal at 6 (Aug.
23, 1989) (retired Justice Powell presiding); cf. MFarland v.
Scott, 512 U S. 849, 857-58 (1994) (appoi ntnent of counsel on the
eve of an execution date “woul d have been neani ngl ess” unless the

execution was stayed; “the right to counsel necessarily includes a

2 Wiile the majority opinion is correct that we have been
tracki ng Gosch’s direct and coll ateral appeals in state and federal
court for several years, see McFarland v. Scott, 512 U S. 849, 852
n.1 (1994) (discussing Gosch’s previously filed “skel etal” habeas
petition and previ ous Texas policy in death penalty cases), none of
t he panel nenbers, to nmy know edge, have reviewed the state court
record or state habeas evidentiary hearing in light of issues
nunber 2 and 3, Gosch’s ineffective assistance of counsel and his
fal se testinony claim



right for that counsel neaningfully to research and present a
defendant’ s habeas clains.”). This case is not frivolous. At a
m ni mum i ssues nunber 2 and 3))whet her Gosch received i neffective
assi stance of counsel and whether the State knowingly permtted
fal se testinony))require thorough review of the underlying record.
See Mercer v. Arnonstrout, 864 F.2d 1429, 1431-32 (8th Cr. 1988)
(“I'f the petitionis not frivolous onits face, the very essence of
this court’s duty is to study and research the points raised. The
severity and finality of the death penalty requires the utnopst
diligence and scrutiny of the court. . . . No judge can digest,
retain, or apply these principles to a volum nous state court
record without reflective study and analysis. To suggest that a
life or death decision can be nade by sinply reading a petitionis
to advocate dereliction of judicial duty.”) (enphasis in original).

| would, therefore, grant the stay of execution and hold in
abeyance any ruling on a COA until a thorough review of the record

is performed in light of the specific issues before us.



