IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-31418

SHERI F K. SAKLA, M D.,
Pl ai ntiff-Appellant,

ver sus

THE CI TY OF NEW ORLEANS, ET. AL.
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(98- CV-2026-T)

May 12, 2000
Bef ore DUHE, JONES, and WENER, Circuit Judges.
PER CURI AM *

In this discrimnation case grounded in national origin,
Plaintiff-Appellant Sherif K Sakla, MD., appeals the district
court’s dismssal, wth prejudice, of his conplaint against
Def endant s- Appel l ees the Cty of New Ol eans and the individual
menbers of the New Oleans Gty Council. The district court ruled
that Sakla's conplaint fails to state a claimon which relief can
be granted. W affirm

I
Facts and Proceedi ngs

Plaintiff-Appellant Sherif Sakla brought suit against the

" Pursuant to 5th Cir. R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5th Gr. R 47.5.4.



menbers of the New Oleans Cty Council in 1998 after his
application for a liquor license for his restaurant was deni ed.
The essence of his conplaint is that (1) his restaurant was denied
a liquor license; (2) a simlarly situated restaurant only two
bl ocks away was granted a |iquor license; and (3) the only materi al
difference between the two restaurants is the national origin of
their owners, Sakla being an Egypti an.

Asserting no other relevant facts, Sakla brought a 81983
| awsuit agai nst the nenbers of the Gty Council, alleging that he
was di scrim nated agai nst on the basis of his national origin and
that his property was taken wthout just conpensation. The
defendants answered Sakla' s conplaint, asserting qualified
immunity, and sinultaneously filed a Rule 12(b)(6) notion to
dismss the conplaint for failure to state a claim The district
court dismssed all of Sakla's clains with prejudice, and this
appeal foll owed.

I
Di sm ssal of Sakla’s Conpl aint

Sakl a contends that his conplaint neets the notice pleading
requi renents of Rule 8(a)(2). Inthe alternative, he contends that
he has alleged facts sufficient to neet the heightened pl eading

requirenents of Elliot v. Perez! and Schultea v. Wod.? W review

de novo a district court’s dismssal of a conplaint for failure to

1 751 F.2d 1472, 1482 (5" Cr. 1985), overruled in part by
Leat her man V. Tar r ant Count y Nar coti cs Intelligence and
Coordination Unit, 507 U S. 163 (1993).

2 47 F.3d 1427 (5" Gr. 1995).
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state a claim

As an initial matter, we nust determ ne whether Sakla's
conpl ai nt was brought against the defendants in their official or
in their individual capacities, as different pleading burdens are
applicable to the two types of clains. Sakla contends on appeal
that his conplaint states clains against the defendants in both
their individual and their official capacities. The conpl ai nt
itself, however, 1is anbiguous. It declares that each of the
defendants is “domciled in the State of Louisiana” and “a nenber
of the City Council of New Orleans.” By way of relief, it requests
(1) an order directing the defendants to i ssue Sakla an al coholic
beverage permt, (2) conpensatory and punitive damages, and (3)
attorney’ s fees.

The district court treated the case as though it were brought
agai nst the defendants in their individual capacities only. There
is sone support for this position: Suits against nmunicipal
officers intheir official capacities are treated as suits agai nst
the municipality itself,® and, in his response to the defendants’
motion to dismss, Sakla explicitly disclainmed any intent to sue
the Gty of New Oleans. On the other hand, Sakla does not appear
to be aware of the inplications of his declaration that he is not
suing the Cty. Moreover, the relief for which he prays — an
order directing that he be issued a liquor |icense —can only be
granted in a suit brought against the defendants in their official

capacities.

3 Baker v. Putnal, 75 F.3d 190, 195 (5'" Gr. 1996).
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We concl ude that Sakl a has not net the pl eadi ng burden that is
applicable to either type of suit. Therefore, in affirmng the
district court’s dism ssal of his conplaint, we need not determ ne
the precise capacity or capacities in which the defendants have
been sued.

No hei ghtened pl eadi ng burden is applicable to clains agai nst
nmuni ci pal officers in their official capacities.* A suit against
muni ci pal officers in their official capacities, however, is
treated as a suit against the nunicipality itself. To recover
against a municipality under 81983, a plaintiff nust denonstrate
that his injury was caused by a governnmental “policy or custom”?®
Sakla's conplaint does not allege that he was denied a |iquor
| i cense pursuant to a governnental policy or custom |ndeed, Sakla
all but concedes in his appellate brief that he has no evidence
that such a policy or customexists. Thus, if Sakla's conplaint is
viewed as having been brought against the defendants in their
official capacities, he has failed to pl ead an essenti al el enent of
his lawsuit and the dism ssal of his conplaint nust be affirned.

If, on the other hand, Sakla s conplaint is viewed as having

been brought agai nst the defendants in their individual capacities,

they are entitled to qualified inmunity.?® Qualified imunity

4 Baker, 75 F.3d at 195.

5> Monell v. Departnent of Social Services of the Gty of New
York, 436 U.S. 658, 694 (1978).

6 Jacquez v. Procunier, 801 F.2d 789, 791 (1986). It is true
that Sakla s | egal concl usion that he was discrim nated agai nst on
the basis of his national origin would, if proven, be sufficient to
overcone the defendants’ qualified immunity. The fact that
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enconpasses an immunity not only from liability, but also from
having to participate in defending civil litigation.’ I n
recognition of this fact, we i npose a hei ght ened pl eadi ng burden on
plaintiffs bringing suits against nunicipal officers in their
i ndi vidual capacities.® This pleading standard requires 81983
plaintiffs to state “nore than conclusory [sic] assertions. It
requires clainms of specific conduct and actions giving rise to a
constitutional violation.”® “[T]lhe plaintiff nust show that the
def endant’ s conduct was not objectively reasonable and, further,
that the defendants violated clearly established |aw. Moreover
the plaintiff nmust plead specific facts with a |l|evel of
particularity so that they would, if proved, warrant the relief she
seeks. " 10

The district court ruled that Sakla' s conplaint failed to neet
the hei ghtened pleading standards applicable to his individual
capacity clains. W agree. As earlier noted, the only facts that
Sakla alleged in his conplaint were that (1) his restaurant was
denied a liquor license; (2) a simlarly situated restaurant only
two blocks away was granted a liquor license; and (3) the only

material difference between the two restaurants is the nationa

defendants may not ultimately be found immune from liability,
however, does not relieve Sakla of the hei ghtened pl eadi ng burden
that is applicable to all individual capacity |awsuits.

7&-

8 Schultea, 47 F.3d at 1433.

° Baker, 75 F.3d at 195.

10 Burns-Toole v. Byrne, 11 F.3d 1270, 1274 (5'" Gr. 1994).
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origin of their owners. Sakla s conplaint also baldly alleges that
the defendants discrimnated against him on the basis of his
national origin. It is not enough, however, for a plaintiff to
all ege “nmere conclusionary statenents evidencing only a personal
belief that the defendants were notivated by an inpermssible
aninmus.”! Rather, a plaintiff “nust plead specific facts with a
| evel of particularity so that they would, if proved, warrant the
relief [he] seeks.”!? This Sakla has failed to do. The nere
allegation that simlarly situated individuals were treated
differently by the Cty Council is not the type of “particul arized
pl eadi ng” that can satisfy the hei ghtened pl eadi ng standard. As we
stated in Wcks, “[the plaintiff] makes only broad and wholly
conclusional allegations that [the defendants] discrimnated
against him on the basis of race. Wiile [the plaintiff] does
allege racial aninus,... he fails to allege any conduct of [the
defendants] that could be considered to violate a clearly
establ i shed statutory right.”® Sakla's conplaint clearly does not
nmeet the heightened pleading requirenents, and its dismssal is
therefore affirned.

In a related vein, we reject Sakla' s contention that he was
entitled to anend his conplaint. Sakla never sought | eave fromthe

district court to anmend his conplaint. H's filing of a response

lll

o

[an

2]

o

: see also Baker, 75 F.3d at 195.

13 Wcks v. M ssissippi State Enpl oynent Services, 41 F.3d 991,
996 (5" Cir. 1995).



defendi ng the sufficiency of his conplaint provided himw th anple
“opportunity to nake his case”,!* yet he failed to do so.

Finally, we reject Sakla’s contention that he was entitled to
engage in limted discovery. Sakla has offered no explanation of
what information he would hope to procure through discovery. W
have recogni zed that “qualified inmunity is an inmunity fromsuit,
and extends beyond just a defense to liability to include all
aspects of civil litigation.”'™ “The district court need not all ow
any discovery unless it finds that plaintiff has supported his
claimw th sufficient precision and factual specificity to raise a
genuine issue as to the illegality of defendant’s conduct at the
time of the alleged acts.”?® Absent a nore specific justification
for limted discovery, we cannot say that the district court erred
reversibly in refusing to subject the defendants to the burdens of
t he di scovery process.

1]
Regul at ory Taki ng

Sakl a contends that the City Council’s refusal to issue hima
liquor license constituted a regulatory taking. This claimis
W thout merit, and was properly dism ssed. A regulation does not
effect a taking within the neaning of the Takings Clause if it

“substantially advances legitimate state interests” and does not

41 d.

15 Jacquez, 801 F.2d at 791.
16 Schultea, 47 F.3d at 1434,



“deny an owner economically viable use of his land.”! Sakla's
conplaint makes no factual assertions indicating that the Cty
Council’s denial of his application for a liquor I|icense has
deprived his property of all economcally viable uses. | ndeed,
Sakl a’ s conpl aint notes that he currently runs a restaurant on his
property and that one of the Gty Council nenbers had | unch there.
Thr district court’s dism ssal of Sakla s takings claimunder Rule
12(b) (6) was not inproper; there is sinply no set of facts under
whi ch Sakla could conceivably nake out a cause of action for a
regul atory taking.?®
|V
Dismssal with Prejudice

We reviewan i nvoluntary dismssal with prejudice for abuse of
discretion.'® Odinarily, adismssal with prejudice is proper only
when there is “(a) a clear record of delay or contunaci ous conduct
by the plaintiff, and (b) where |esser sanctions would not serve
the best interests of justice.”? As the district court noted,
however, there are conpeting concerns to be considered in the
context of a lawsuit against public officials. The purpose of
qualified inmmunity is to protect officials from the burdens of

volum nous litigation. Thus, whenit is clear that a plaintiff has

7 Dolan v. Cty of Tigard, 512 U S. 374, 385 (1994).

8 See In re Burzynski, 929 F.2d 733, 740 (5'" Gr. 1993).

9 Moris v. Qcean Systens, Inc., 730 F.2d 248, 251 (5'" Gir.
1984) .

20 1d at 252.



made out his best case against a governnent official, and that the
case is nevertheless legally insufficient to state claimon which
relief can be granted, a dism ssal with prejudice nmay be proper.?
In light of these considerations, we cannot say that the district
court abused its discretion in dismssing the conplaint wth
prejudi ce. The judgnent and all rulings of the district court are
af firmed.

AFFI RVED.

2l See In re Burzynski, 989 F.2d at 740.
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