IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-31401

Summary Cal endar

NELSON ROY JR
Plaintiff - Appellant
V.
ADM GROW MARK; DAVI D A BURGBACHER; FREDDI E J BERGERON
Def endants - Appel |l ees

Appeal fromthe United States District Court
for the Eastern District of Louisiana
No. 98- CV-988-K

March 22, 2000

Bef ore KING Chief Judge, and H GE NBOTHAM and STEWART, Circuit
Judges.

PER CURI AM *

Plaintiff - Appellant Nel son Roy (“Roy”) appeals the
district court’s dismssal of his enploynent discrimnation case
agai nst Defendants - Appell ees ADM Grow Mark, David Burgbacher,
and Freddi e Bergeron (“ADM ). Pursuant to its authority under
Rule 37(b)(2)(C of the Federal Rules of Cvil Procedure, the

district court dismssed Roy’'s suit wth prejudi ce because he

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



failed to conply with the court’s discovery order. Finding that
the district court did not abuse its discretion, we affirm
| .
On March 30, 1998, Roy filed suit in district court against
ADM his fornmer enployer, alleging that his dismssal from
enpl oynent was based upon race discrimnation in violation of
Title VII of the Cvil R ghts Act of 1964, 42 U S.C. § 2000e, et

seq. Wth his conplaint, Roy also filed an application to

proceed in forma pauperis. His application was deni ed because
the magi strate judge found that he was able to pay the filing
fee. On April 28, 1998, Roy filed an Application for Appoi ntnent
of Attorney Pursuant to 42 U S.C. 8 2000e-5(f)(1). This
application was denied as well, because the magi strate judge
found that “[p]etitioner has not made sufficient effort to obtain
counsel. Further, petitioner was hired by the sane people who
termnated him giving rise to the inplication that
discrimnation is not present.” Roy’'s objection to this ruling
was untinely.

Follow ng this denial, a prelimnary conference was held on
July 22, 1998, which Roy failed to attend. ADMfiled a Mdtion to
Dismss, to which Roy responded with a Motion to Stay
Proceedi ngs. Roy argued that no action should be taken until the
district court ruled on his appeal fromthe magistrate judge’s
order denying himcounsel. ADM argued that Roy was not entitled
to reconsideration of that order because his objection was

untinely. The magi strate judge granted ADMs Mdtion to Dism ss as



to the individual defendants, Davis Burgbacher and Freddie
Bergeron, but denied it as to the entity, ADM G ow Mark. The
magi strate judge did not rule on Roy’s Mdtion to Stay.

On Septenber 21, 1998, ADMfiled a Notice of Deposition
schedul i ng Roy’ s deposition for Cctober 6 at 10 a.m ADM nui |l ed
Roy a copy of the notice with a letter advising himthat if he
had scheduling conflicts to notify ADM i medi ately; otherw se,
ADM woul d expect himto appear as scheduled. Roy failed to
appear for his deposition. ADMs counsel left a nessage at Roy’s
home to contact her immedi ately, for a notion to dism ss m ght be
filed for his failure to attend. Roy did not return the call.
The foll ow ng day, however, ADMs counsel received a letter from
Roy indicating that he was unable to attend the deposition
because he had taken a new job and was working the night shift
seven days a week.

ADM filed a Motion to Conpel Plaintiff to Appear for
Deposition and for Sanctions Pursuant to Rule 37(d). Roy
objected, stating this tine that he did not know that he had to
attend the deposition because he was under the inpression that,
until the court ruled on his Mdtion to Stay, a stay was
automatically in effect. Further, he clainmed that he did not
receive the voice mail from ADM s counsel because his phone was
broken, that his 7:00 p.m- 5:35 a.m work schedul e nade it
unsafe for himto drive to a deposition at 10:00 a.m, that ADM
had failed to state “a proper notive for the deposition,” and

t hat bei ng deposed in the offices of a law firmwas unfair



because he was proceeding pro se and feared bei ng taken advant age
of .

ADM al so filed a Motion to Extend Tine to Suppl enent Wtness
and Exhibit List because the trial date was approaching and it
had still not deposed Roy. Roy objected, stating that “if
Def ense Counsel or woul d not have wasted so nmuch tinme with her
vi scouse [sic] and vain attenpts to have this case dism ssed ..
Def ense Counsel or could have filed di scovery and gai ned
everything she thought or think [sic] she may need for her
Wtness and Exhibit list.” Subsequently, Roy filed his own
Motion to Conpel and Motion to Extend Tinme to Submt Wtness
Li st.

On Cctober 28, 1998, the nmgistrate judge conducted a
hearing on ADM s notions. She specifically advised Roy that “the
mere filing of a notion to stay does not operate to halt this
proceeding or to otherwise relieve himof the obligations inposed
by the Federal Rules of Cvil Procedure, including the obligation
to appear for a duly-noticed deposition.” Roy argued that ADM
shoul d conduct discovery the sane way he was conducting di scovery
- through docunent requests and interrogatories. The magistrate
judge infornmed Roy that ADM had a right to depose him and she
granted ADM s Mdttion to Conpel. She held its Mdtion for
Sanctions in abeyance, however, pending the conclusion of Roy’s
deposition. ADMs deadline to supplenent its wtness and exhi bit
list was extended to one week follow ng the conclusion of Roy’s

deposi tion.



Roy was to be deposed at 2:00 p.m on Cctober 30. He
arrived thirty mnutes late and, by 7:00 p.m, his deposition was
not yet conpleted. The court ordered that the deposition be
reconvened at 10:00 a.m on Novenber 13. Also on Novenber 13,
the court schedul ed hearings on Roy’s Mdtion to Conpel and Mdtion
to Extend Tinme to Submt Wtness List.

On Novenber 10, Roy filed another Mdtion to Stay requesting
that all proceedings in this case, including the reconvening of
hi s deposition, be stayed pending the court’s rulings on various

matters. Specifically, Roy contended inter alia that his

original notice of deposition was inproper because it did not
state with specificity the testinony sought to be elicited. On
Novenber 13, before the Motion to Stay was rul ed upon, Roy failed
to appear for either the recommencenent of his deposition or for

argunent of his own notions. A proces verbal was taken before

the court, and the two notions schedul ed to be heard were
dism ssed for Roy’'s failure to appear. Roy eventually arrived at
2:25 p.m, sone four-and-a-half hours |ate, and explained that he
had encountered transportation difficulties.

The magi strate judge entered a Report and Recommendati on
recommendi ng that Roy’s case be dism ssed with prejudi ce pursuant

to Rules 37(b)(2)(C) and 41(b).! The mmgi strate judge noted

! The magi strate based the decision to dismss on both Rule
37(b)(2)(C), which allows the court to dismss for failure to
conply with a discovery order, and 41(b) which allows the court
to dismss for failure to prosecute. Finding adequate grounds
for dismssal under Rule 37(b), we need not consider whether
di sm ssal under Rule 41(b) was appropriate.
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Roy’s failure to attend the prelimnary schedul i ng conference,
his failure to attend the October 6 deposition, her specific
warning that filing a notion to stay does not allow himto shirk
his obligations under the Federal Rules, his tardiness at the
Cct ober 30 deposition, and his failure to attend both the
reconveni ng of his deposition and the hearing on notions he

hi nsel f had filed. She then concl uded:

As plaintiff is unrepresented by counsel, these

failures are attributable to himalone. Trial is |ess

than two nonths away and the expense and prejudice to

def endant continues. Despite the Court’s

adnoni shnents, plaintiff has failed to present hinself

for the conpletion of his depositionin a tinely

fashion. This contumaci ous conduct cannot be

count enanced.

Roy filed a tinely objection to the nagistrate judge’s
Report and Reconmendation argui ng that the notice of deposition
was i nproper, that allow ng a deposition to be taken was an abuse
of discretion, and that the nmagistrate judge should be renoved
because she was biased against him The district court found
that Roy’s objections were without nerit. It adopted the
magi strate judge’s Report and Reconmendati on, commenting that
“plaintiff has chosen to sue defendants; he cannot now deny
defendants the right to defend thenselves.” Roy now appeal s.

1.

Under Rule 37(d), a party refusing to attend his own
deposition can be sanctioned under Rule 37(b). Anobng the
sanctions available to a district court under Rule 37(b) is
di sm ssal of the action with prejudice. Although our task in

reviewi ng a sanction inposed under Rule 37(b) is to determ ne
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whet her the district court abused its discretion in ordering the
sanction, we have noted that a district judge should use the
draconi an renedy of dismssal wth prejudice only in extrene

ci rcunst ances. See Giffin v. Alum num Co. of Anerica, 564 F.2d

1171, 1172 (5'" Gir. 1977). “Deliberate, repeated refusals to
conply with discovery orders have been held to justify the use of

this ultinate sanction.” Bonaventure v. Butler, 593 F.2d 625,

626 (5'" Cir. 1979) (dism ssal affirmed where plaintiff three

times refused to appear for a deposition); see also Jones V.

Loui siana State Bar Ass’'n, 602 F.2d 94 (5'" Gr. 1979) (dism ssal

where plaintiff deliberately refused two orders to produce

recordi ngs and docunents he possessed); Enerick v. Fenick

| ndustries, Inc., 539 F.2d 1379 (5'" Cir. 1976) (default entered

wer e defendant ignored three orders to produce docunents).

In determ ning whether a district court abused its
di scretion, our precedent has addressed a nunber of
considerations. First, dismssal is authorized only when the
failure to conply with the court’s order is due to w ||l ful ness,

bad faith, or any fault of the petitioner. See National Hockey

League v. Metropolitan Hockey O ub, 427 U S. 639, 640 (1976); see
al so Batson v. Neal Spelce Assocs., 765 F.2d 511, 514 (5'" Gir.

1985). Dismssal is inappropriate when a failure to conply
results froman inability to conply, such as where requested
information is not yet available or no | onger exists. See

Marshal |l v. Segona, 621 F.2d 763, 768 (5" Cir. 1980); Dorsey V.

Acadeny Moving & Storage, Inc., 423 F.2d 858, 860 (5'" Cir.




1970). Next, dismssal is proper only in situations where the
deterrent value of Rule 37 cannot be achieved by the use of |ess
drastic sanctions. See Batson, 765 F.2d at 514. W al so

consi der whether the other party’' s preparation for trial was
substantially prejudiced. See id. Finally, dismssal nmay be

i nappropriate when neglect is attributable to an attorney rather
than a blaneless client, or when a party’s sinple negligence is
grounded i n confusion or sincere m sunderstanding of the court’s

or ders. See id.; Silas v. Sears, Roebuck & Co., 586 F.2d 382,

385 (5" Cir. 1978).

Roy makes two argunents on appeal. First, he contends that
the dismssal of his suit with prejudice for failure to attend
hi s deposition was inproper because he should not have been
forced to submt to a deposition. Being deposed, Roy clains, is
burdensone, unreasonabl e, and an abuse of di scovery under Rule
26. According to Roy, ADM could obtain the sanme information
using interrogatories, which would be nore convenient for him and
| ess expensive. ADM chose to depose him Roy asserts, to take
advant age of the fatigue his work schedul e caused and the
difficulties he had been having finding transportation. This
contention is without nerit.

Rul e 26(b) is designed to encourage district judges to
identify instances of redundant or disproportionate discovery and
tolimt the use of various discovery devices accordingly.
Permtting a defendant to depose a plaintiff is hardly the abuse

of discovery that Rule 26(b) contenpl ates.



Next, Roy argues that his failure to attend the prelimnary
conference and to conplete his deposition was not a product of
W Il fulness or bad faith; rather, his absences and del ays were a
consequence of his ignorance of the law and his transportation
problenms. W are mndful of the Suprenme Court’s adnonition
regardi ng the natural tendency of review ng courts, enploying
hi ndsi ght, to be heavily influenced by the severity of outright

di sm ssal of an action as a discovery sanction. See National

Hockey Leagque, 427 U.S. at 642. As such, we find no abuse of

discretion in the district court’s refusal to accept Roy’s
prof fered expl anati ons.

There is sufficient evidence in the record to concl ude that
Roy’s failure to conply with the court’s discovery order was due
to negligence and gross indifference to the rights of ADM not to
an inability to conply. Furthernore, the evidence suggests that
the inposition of a sanction |ess drastic than dism ssal would
have been futile. Roy did not attend the October 6 deposition
and failed to notify ADMprior to the deposition that he would
not appear. He offered conflicting excuses for his absence.
First, he sent ADMa |etter saying he was unable to attend
because of his work schedule. |In later docunents filed with the
court, Roy clained not to have known he had to attend. He was
then given anple warning that the court would not tolerate
di scovery abuses, and, during the hearing on ADMs Mttion to
Conpel and for Sanctions, he was put on notice that his failure

to conply could result in dismssal. The magistrate judge



forgave his initial |apses, explained that he was required to
attend dul y-noti ced depositions, and del ayed the inposition of
sanctions to give himthe chance to conply with the court’s

di scovery order.

Roy failed to conply, citing as his excuse an inability to
find a ride to the bus. He had two weeks, however, to find
transportation to the deposition at the agreed upon tinme, and he
of fered no explanation for why he did not notify the court that
he was having difficulty getting to his deposition. Again,
counsel for ADM had prepared for Roy’s deposition and, together
wth the magi strate judge and a court reporter, was left waiting
for Roy’s arrival. @G ven Roy’s continued resistence to being
deposed and his accusations of ADMs nmalice in wanting to depose
him it was not an abuse of discretion for the district court to

dismss his suit with prejudice. See Bluitt v. Arco Chem Co.,

777 F.2d 188, 191 (5'" Cir. 1985) (affirmng the dismssal of a
case where the district court found that the plaintiff’s failure
to obey discovery orders and heed warni ngs that dismssal could
occur showed that a sanction |ess than dism ssal woul d have been
futile).?

2 |n addition to evidence of bad faith and the futility of a
| esser sanction, there is also sufficient evidence in the record
to satisfy our other considerations: Roy’'s resistence to the
taking of his deposition prejudiced ADMs ability to nount a
defense against him his failure to conply with the di scovery
order was attributable to him al one; and, having been
specifically advised by the nagistrate judge that his attendance
was required, his neglect cannot be said to be grounded in
conf usi on.
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For the foregoing reasons, the judgnent of the district

court 1s AFFI RVED
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