UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-31251

JOHN M ROPER,
Pl ai ntiff-Appellant,
VERSUS
EXXON CORPORATI ON, ET AL,
Def endant s,
EXXON CORPORATI ON,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(97-CV-1971-T)

Oct ober 6, 1999
Bef ore DUHE, BARKSDALE, and EMLIO M GARZA, Circuit Judges.
PER CURI AM !

John M Roper (“Roper”) appeals the grant of sunmary judgnent
in favor of Exxon Corporation (“Exxon”) on several grounds. Roper
al so argues that Exxon inproperly wthheld evidence during
di scovery which pursuant to Fed. R Cv. P. 37(c) prohibited its
use. W affirmthe district court’s grant of summary judgnent and
its adm ssion of the evidence in question.

| . FACTS AND PROCEEDI NGS

Exxon hired Roper in 1974 as an in-house attorney in its

IPursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



Houston | aw depart nent. At the tinme, Roper was 33 years old
Exxon in 1975 reassigned Roper to its Southeastern Production
Division in New Ol eans where Roper renmained until his January 30,
1997 term nati on.

The Exxon Law Departnent annually evaluates its enployees
t hrough conparative ranki ngs based on their relative contributions
and performance anong the other attorneys in their rank group. In
1993, Exxon adopted the Continuous Performance | nprovenent
gui del i nes. When enpl oyees rank in the bottom 10 percent under
t hese gui del i nes, Exxon advi ses themof their standi ng and provi des
speci al managenent attention to rectify their poor show ng. Under
t he gui del i nes, Exxon may reassign or termnate these enpl oyees if
they fail to show sustained inprovenent.

I n Decenber 1994, when Roper was 53 years ol d, his supervisor,
Bill Hurt (“Hurt”) told himthat he was ranked at the bottomof his
rank group. The followng year Exxon again ranked its house
counsel and Hurt infornmed Roper in Decenber 1995 that he woul d be
term nated because of his |ow ranking. Roper asked Hurt if he
could remain enployed until he was eligible to retire wth
annui tant status at age 55. Hurt said that was acceptable. On My
22, 1996, after Roper received another |ow ranking, the head of
Exxon’s litigation section, John Tully, informed Roper that he
woul d be term nated on or after Novenber 1, 1996, when Roper woul d
qualify for annuitant status. Overall, under the CPl guidelines,
Exxon ranked Roper in the bottom 10 percent of his rank group from

1994 to 1996. Exxon later granted Roper’s subsequent request to



remai n enpl oyed for tax reasons until January 1997. He officially
| eft Exxon on January 30, 1997.

On June 25, 1997, Roper sued Exxon wunder (1)The Age
Di scrimnation in Enploynment Act of 1967 (“ADEA’), 29 U S.C. § 621
et seq.; (2) Louisiana s Age Discrimnation Act (“LADEA’), La. Rev.
Stat. Ann. 8§ 23:971 et seq. (West 1998)2, and Louisiana's
Comm ssion on Human Rights Act (“LCHRA’), La. Rev. Stat. Ann. 8§
51: 2231 et seq. (West 1999); (3) La. Cv. Code Ann. art. 2315 (West
1997); (4) Section 510 of the Enployee Retirenent |nconme and
Security Act (“ERISA’) 29 U S.C. 8§ 1140; and (5) the Fair Labor
St andards Act (“FLSA’), 29 U . S.C. § 215(a)(3).

The district court granted Exxon summary judgnment on all
grounds. Specifically the District Court determned that (1)
Roper’s evidence of age discrimnation did not create a factua
i ssue under the ADEA, (2) alternatively, assumng a factual issue
did exist, Roper’s evidence did not create a fact issue whether
Exxon’s non-discrimnatory reason for term nating Roper was pre-
textual or false; (3) Roper’s Louisiana discrimnation clains and
Article 2315 claim were tine-barred, and Article 2315 did not
provide relief for enploynent discrimnation; (4) Roper’s evidence
did not create a factual issue concerning whet her Exxon intended to
interfere with his benefit rights as required for an ERI SA claim
and (5) Roper’s evidence did not create an issue of fact as to

whet her he engaged in protected conduct under the FLSA

2Since the filing of this |lawsuit, the Louisiana Legislature
has consolidated the LADEA into the Louisiana Enploynent
Discrimnation Law, La. Rev. Stat. Ann. 8§ 51:2231 (West 1999).
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Roper al so contends that the district court inproperly allowed
Exxon to rely on evidence of ranking lists which Exxon failed to
di scl ose during discovery pursuant to Fed. R Cv. P. 37(c).

1. STANDARD COF REVI EW

W review a grant of sunmary judgnent de novo, view ng the

facts and inferences in the light nost favorable to the party

opposing the notion. See Hall v. Gllman, Inc., 81 F3d 35, 36-37

(5th Gr. 1996). Summary judgnent is appropriate if the record
di scl oses “that there is no genuine issue as to any material fact
and that the noving party is entitled to a judgnent as a matter of

law.” Fed. R CGv. P. 56(c); accord Celotex Corp. v. Catrett, 477

U S 317, 322, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986). W review a
district court’s decision on a discovery matter for abuse of

di scretion. See United States v. $9,041,598.68, 163 F.3d 238, 252

(5th Gir. 1998).
[11. DI SCUSSI ON
A. ADEA

To survive summary judgnent, Roper nust state a prinma facie
case of age discrimnation under 29 U S C 8§ 623(a)(l). The
parties agree that Roper was: (1) within the protected age group;
(2) discharged; and (3) qualified for the position. The parties
di spute whet her Roper has created a fact issue that either (i) he
was repl aced by soneone outside the protected class, (ii) replaced
by soneone substantially younger, or (iii) otherw se discharged

because of his age. Bodenheiner v. PPG Industries, Inc., 5 F. 3d

955, 957 (5th Gir. 1993).



We find that Roper has not created an i ssue of material fact.

First, Exxon did not replace Roper wth soneone outside the

protected class. I nstead, Exxon assigned his workload to co-
wor kers and out si de counsel - many of whom where not substantially
younger than Roper. Second, Roper has not shown a pattern of

di scrimnatory conduct by Exxon that suggests he was term nated
because of his age. Further, Exxon’s non-discrimnatory reason for
termnating Roper was not pre-textual. In fact, the record
concl usively shows that Roper was term nat ed because of his | ack of
i nterpersonal skills.
B. LADEA, LCHRA and Article 2315

Because we determ ned that Roper’s evidence does not create a
fact issue concerning his ADEA claim Roper’s LADEA cl ai mnust al so
fail since we apply the ADEA' s standards in resolving clains under

Loui si ana’s enpl oynent discrimnation statutes. See Hypes v. First

Commerce Corp., 134 F.3d 721, 726 (5th Cr. 1998). |In addition

Roper’s LADEA, LCHRA and Article 2315 clains are tinme barred
because they were not brought within one year of notification of

his termnation. Jay v. International Salt Co., 868 F.2d 179, 180-

81 (5th Cr. 1989). Roper filed suit on June 25, 1997. He
contends that the prescriptive period for his clainms should run
fromthe last notification of his term nation, January 6, 1997,
because Exxon’s nultiple postponenents of his date of term nation
rendered the initial notification vague and indeterm nate.
However, Roper admts that Exxon notified hi mon May 22, 1996, that

he woul d be term nated on or after November 1996. Moreover, Exxon



del ayed Roper’s termnation date to accommobdate his annuitant
status and assist himin obtaining a tax advantage. The evi dence
clearly establishes that Roper filed suit nore than one year after
Exxon notified himthat his term nation was inevitable.?
C. ERISA

Roper argues that the district court erred in determ ning that
his evidence did not create a fact issue concerning whet her Exxon

specifically intended to interfere with his benefit rights as

requi red by Section 510 of ERISA. See Hines v. Massachussetts Mit.
Life Ins. Co., 43 F.3d 207, 209 (5th Cr. 1995) (holding an

essential elenent of a Section 510 claimis proof of defendant’s
specific discrimnatory intent). Roper offers no evidence arguing
only that resolution of this issue on summary judgnent is
I nappropriate because it turns on a party’s state of mnd. A party
cannot raise a fact issue sinply by stating the defendant’s state

of mnd is at issue. See McGnn v. H&H Music Co., 946 F.2d 401,

408 (5th Gir. 1991).
D. FLSA

Finally, Roper contends that the district court inproperly
found no issues of material fact regarding his FLSA claim The

FLSA provides that it is unlawful: “to discharge or in any other

3 Sone courts have determ ned that the prescription period
commences on the date of term nation and not on the date of notice
of termnation. See, e.qg., Harris v. Hone Sav. and Loan Ass’'n, 663
So.2d 92, 94-95 (La. App. 3d Gr. 1995) (LADEA claim and Brunett
v. Dept. of WIdlife and Fisheries, 685 So.2d 618, 621 (La. App.
1st Gr. 1988) (LADEA claim. However, unlike Harris and Brunett
where the plaintiffs received a vague and i ndeterm nate notice of
termnation, Exxon clearly told Roper far in advance that he would
be term nated on a specific date.
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manner di scrim nate agai nst any enpl oyee because such enpl oyee has
filed any conplaint or instituted or caused to be instituted any
proceedi ng under or related to this chapter, or has testified or is
about to testify in any such proceeding or has served or is about
to serve on an industry conmttee.” 29 U S C 8§ 215(a)(3). Roper
argues that he notified Exxon on Decenber 14, 1995, that he was
considering filing a discrimnation claim However, he says Exxon
did not notify Roper of his termnation until My 22, 1996. The
record conclusively shows otherwise. Roper initially did inform
Exxon in a nmenmorandumto Hurt that he was considering “asserting
clains and pursuing renedi es under appropriate federal and state
statutes” on Decenber 14, 1995. (R at 705). However, in that
sane nmenorandum Roper refers to “the conpany’'s decision to
termnate [him . . . .” (R at 705). Roper knew of his inmm nent
termnation before he threatened |egal action against Exxon.
Therefore, the district court correctly dismssed his FLSA cl aim
E. Exxon’s Wthhol ding of Evidence

Roper contends that Fed. R Cv. P. 37(C)* prohibits Exxon's
use of information fromcertain ranking |ists because Exxon failed
to disclose this information to Roper. Wil e Exxon produced
ranking lists from1995-97, it stated that it had no lists earlier

than 1993 and would produce only the lists it could |ocate.

4 Fed. R Cv. P. 37(c)(1) provides:

A party that wthout substantial justification fails to
di sclose information required by Rule 26(a) or 26(e) (1) shal
not, unless such failure is harnml ess, be permtted to use as
evidence at a . . . hearing or on any notion any w tness or
i nformati on not so disclosed.
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However, in support of its Mtion for Summary Judgnent, Exxon
submtted the affidavit of Mary Randol ph who referred to data in
her affidavit fromranking information as early as 1987.

We do not find that the district court abused its discretion
in permtting Exxon to use such evidence in its Mtion for Summary
Judgnent . In fact, there is anple evidence in the record to
suggest that Roper had access to the informati on he argues he did
not receive. Exxon did disclose Roper’s rank group percentile for
sal ary budget years 1988-1997 (R at 569). Moreover, if Roper had
nmor e t horoughl y deposed Exxon representatives regarding this issue
he would have discovered that even though Exxon’s rank groups
change from year to year, the conpany nmaintains historical rank
informati on on an enpl oyee by enpl oyee basis. In conclusion, the
di scovery material Roper alleges Exxon wi thheld was available to
Roper al though in a different conposition than what he was seeki ng.

AFFI RVED.



