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July 25, 2000
Before POLI TZ, DAVIS, and WENER, C rcuit Judges.
PER CURI AM *

Petitioners Harry J. Morel and Kurt Sins request rehearing of
our affirmance of the district court’s refusal to grant their
motion to dismss, on the basis of absolute immunity, the clains
filed against them under 42 U S. C. 8§ 1983 in their official
capacities. As the clains brought against Mirel and Sins have al
effectively been dismssed, we grant rehearing and reverse the
district court’s ruling only insofar as it failed to grant the
Def endant - Appel l ants’ notion to dism ss the clains brought against
themin their official capacities.?

Plaintiff-Appellee initially brought these clains against
Morel and Sins and against the St. Charles Parish District
Attorneys Ofice (“the DA's office”). Shortly thereafter, by ex
parte notion, Plaintiff voluntarily dism ssedinter aliaall clains
against the DA's office and that order was entered by the district
court. Several nonths |ater, Defendant-Appellants filed a notion

to dismss the clains brought against them asserting defenses of

Pursuant to 5THGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.

! To decide this case, it is not necessary to address the
jurisdictional issue advanced by the prosecutors, of imunity
under the Eleventh Amendnent. As all clainms agai nst Defendant-
Appel I ants have been di sm ssed, the question of Eleventh
Amendnent i mmunity has been rendered noot.
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absolute and qualified imunity as well as Eleventh Amendnent
immunity. The district court granted that notion in part, on the
grounds of absolute prosecutorial immunity, dismssing all clains
brought against Mrel and Sins in their individual capacities.
Hol ding that the plaintiff’s conplaint al so asserted cl ai ns agai nst
Def endant s- Appel lants in their official capacity, the district
court refused to dism ss those clains.

“[A] suit against a state official in his or her official
capacity is not a suit against the official but rather is a suit
against the official’s office.”? The clains brought by Plaintiff-
Appel | ee against Mirel and Sins in their official prosecutoria
capacities are thus clains against the DA's office. Wen the court
granted Plaintiffs’ notion and entered an order dismssing their
clains against the DA's office, the court effectively dism ssed the
clains brought against Mrel and Sins in their officia
prosecutorial capacities. The district court therefore erred in
not formally dismssing the clains asserted agai nst Defendants-
Appellants in their official capacities.

We grant the Defendants-Appellants’ notion for rehearing and
now affirm the district court to the extent it granted the
Def endant s- Appel l ants’ notion to di sm ss the clai ns brought agai nst
them in their individual capacities on the grounds that those

clains are barred by absolute prosecutorial imunity; however, we

2 WIl v. Mchigan, 491 U.S. 58, 71, 109 S.Ct. 2304, 2312
(1989) .




reverse that order insofar as it failed to dismss the clains
brought agai nst the prosecutors in their official capacities and
remand to the district court to enter an order dismssing the
cl ains.?3

MOTI ON FOR REHEARI NG GRANTED; DI STRICT COURT AFFIRMED | N PART,
REVERSED | N PART, and REMANDED W TH | NSTRUCTI ONS

3 Three other notions were filed in this matter. Defendant-
Appellants filed a notion to strike the exhibits attached to
plaintiff-appellee’s response to the petition for rehearing. The
Loui siana District Attorney Association filed a notion to file an
am cus brief on behalf of Mrel and Sins. Finally, Plaintiff-
Appellee filed a notion for leave to file a response to the
am cus brief of the Louisiana District Attorney Association. The
notion to strike and the notion to file an amcus brief are
denied. Leave to file a response brief is denied as noot.
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