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Bef ore GARWOOD, SM TH, and BENAVIDES, G rcuit Judges.
BENAVI DES, Circuit Judge:”

This discrimnation case involves the appeal of the denial of
a notion for judgnent as a matter of | aw pursuant to Rule 50 of the
Federal Rules of G vil Procedure. Finding a legally sufficient
evidentiary basis to support the jury's verdicts of constructive
di scharge and retaliation, we affirm
| . FACTUAL AND PROCEDURAL HI STORY

In March of 1992, Helen Sinpson (Sinpson) began working for
the defendant, Cty of Shreveport (the Gty), as an
operator/collector in the waste division of the Public Wrks

Departnent. As an operator/collector, she drove garbage trucks and

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



threw refuse onto the trucks. In Novenmber of 1993, she was
pronmoted to supervisor in the waste division. She was the only
femal e anong thirteen supervisors in that division. Fromthe tinme
she was pronoted until she nmade a sexual harassnent conplaint to
the Gty in February of 1995, Sinpson’s fellow supervisors and her
i mredi ate supervisor, MIlton Chanbers, nade |ewd sexual coments
daily in her presence.? Prior to naking that conplaint Sinpson
asked Chanbers to stop the harassnent. He had a neeting with the
men harassi ng her, but because of Chanbers’ own involvenent in the
sexual banter Sinpson did not believe that Chanbers took the
conpl aint seriously. Sinpson also had private conversations with
two of the nen in an effort to stop the harassnent to no avail.

On February 16, 1995, Sinpson net with John Bonanno, a
personnel analyst with the Cty. She reported that she was being
harassed by her imedi ate supervisor, Chanbers, and several co-
wor kers, Kenneth Butler, Paul Stephens, WIIliam Fl akes and G eg
Cooper. At this neeting, Sinpson showed Bonanno a journal she had
kept of the sexual comrents nmade by her supervisor and co-workers.
Bonanno nade a copy of several of the pages. He assured Sinpson
that he woul d i nvestigate the all egations and take steps to end the
har assnent . He also inquired whether she felt threatened and
wanted to be renoved fromthat environnment, to which she responded
that she just wanted the harassnent to stop.

The next day, Bonanno called the Director of Public Wrks, Tom

2 In light of the fact that the City does not appeal the
jury’s finding of sexual harassnent, we do not see the need to |i st
the many crude remarks and actions that were testified to at trial.



Dar k, who scheduled a neeting with each of the all eged harassers.
They were i nforned of the accusations agai nst them warned t hat any
such behavior should cease imediately, and instructed not to
di scuss the matter with Sinpson (or anyone else) or retaliate
agai nst her.

Bonanno net with Si npson and advi sed her that the nmen had nade
al | egati ons agai nst her concerning sexual banter in the workpl ace.
Al t hough she deni ed sone of the allegations, she admtted that in
anger she had responded to sone of the nen’'s sexually explicit
coments in Kkind. At the conclusion of the neeting, Bonanno
advi sed Sinpson that both she and the nen she accused had
participated in sexual harassnent. He informed her that the
i nvestigation was closed and asked her to sign a piece of paper.
Pursuant to his direction, she wote, in pertinent part, “[t]his
i nvestigation has been done to ny satisfaction. [signed] Helen
Si npson.”

Bonanno then sent a confidential neno to Dark, outlining his
findings and recommending that a letter of instruction be sent to
all parties. Based on this recommendation, Sinpson and all of the
men she accused of harassing her received a letter of instruction
regardi ng sexual harassnent from Dark. Additionally, all of the
parties were specifically instructed to stop the of fendi ng behavi or
and provided with a copy of the Cty' s harassnent policy, which
they were to read.

The next day Sinpson inforned Bonanno that she wanted to re-
open the case because she was not satisfied with the investigation.

He responded that the i nvestigation had been conpl eted, but that if

3



she had sonething new, he would hear it. He also gave her a copy
of the GCty's grievance procedure and told her she could appeal.
Sinpson admtted there was |ess sexual harassnent after the
i nvesti gati on.

After having made the conplaint of sexual harassnment in
February of 1995, she experienced many acts of retaliation from
Chanbers and her co-workers until she resigned i n Novenber of 1996.
Meanwhile, on My 6, 1996, Sinpson hurt her back lifting a
refrigerator on the job. During the next six nonths she was at
work only 12 full days. On her last full day of work, Chanbers
di sciplined her for not communicating with him She denied the
charge, but was witten up based on that accusation. Approximtely
two weeks | ater she resigned her enploynent. On the advice of her
famly, she nade a request to rescind her resignation, which was
deni ed.

Sinpson filed suit against the Cty, seeking conpensatory
damages under Title VII on the grounds of sexual harassnent, raci al
di scrim nation, constructive discharge, and retaliation. The case
was tried before a jury. Pursuant to Rule 50, the City noved for
judgnent as a matter of |aw at the close of Sinpson’s case and at
the close of all the evidence. The district court denied the
nmotions from the bench. The jury awarded Sinpson a |unp sum of
$150,000, finding the Cty liable for sexual har assnent,
constructive discharge, and retaliation.® The Cty now appeal s the

findings of constructive discharge and retaliation.

3 The jury rejected her claimof racial discrimnation.
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1. ANALYSIS

A CONSTRUCTI VE DI SCHARGE

The City contends that the district court erredin denyingits
Rule 50 notion for judgnent as a matter of law with respect to
Si npson’ s constructive discharge claim This Court reviews de novo
rulings on Rule 50 notions, using the sanme standards as those
enpl oyed by the district court. Burch v. Coca-Cola Co., 119 F. 3d
305, 313 (5th Cr. 1997). |If a party has been fully heard on an
issue, a district court may grant an opposing party’s notion for
judgnent as a matter of law if “there is no legally sufficient
evidentiary basis for a reasonable jury to find for that party on
that issue.” Fed.R Cv.P. 50(a)(1). This Court reviews the entire
trial recordinthe light nost favorable to the non-novant, draw ng
reasonabl e factual inferences in its favor. Burch, 119 F.3d at
313. “The decision to grant a directed verdict . . . is not a
matter of discretion, but a conclusion of |aw based upon a finding
that there is insufficient evidence to create a fact question for
the jury.” 1d. (internal quotation marks and citations omtted).
“I'f the facts and inferences point so strongly and overwhel m ngly
in favor of the noving party . . . that reasonable jurors coul d not
have arrived at a contrary verdict, then we will conclude that the
nmoti on shoul d have been granted.” |d.

Constructive discharge may form the basis of a Title VII
claim Ward v. Bechtel Corporation, 102 F.3d 199, 202 (5th Cr
1997). “ To show constructive discharge, an enpl oyee nust offer
evi dence that the enpl oyer nmade the enpl oyee’ s working conditions

so intolerable that a reasonabl e enpl oyee would feel conpelled to
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resign.’”” Id. (quoting Barrow v. New Oleans S.S. Ass’'n, 10 F. 3d
292, 297 (5th Cir. 1994)).

The test is objective, looking to whether a reasonable
enpl oyee woul d have felt conpelled to resign. Barrow, 10 F.3d at
297 n. 19. \Wether a reasonabl e enpl oyee would feel conpelled to
resignis fact-dependent. However, we have stated that whether the
enpl oyee experienced any of the following is relevant to the
determ nati on: (1) denotion; (2) reduction in salary; (3)
reduction in job responsibilities; (4) reassignnment to nenial or
degr adi ng work; (5) badgering, harassnent, or humliation by the
enpl oyer cal cul ated to encourage the enployee to resign. Barrow,
10 F.3d at 297. The list is not exclusive. 1d.

The Gty argues that Sinpson failed to show constructive
di scharge because her sexual harassnent claim was properly
resol ved, and she never conpl ai ned of conti nui ng sexual harassnent.
Thus, the Cty argues, any suggestion that her resignation was
sonehow triggered by sexual harassnent that was reported and
addressed 18 nonths earlier is sinply too attenuated to support any
| egal inference connecting the two events.

W see two problens with the Cty s argunent. First, the
Cty's assertion that Sinpson’s sexual harassnent claim was
properly resol ved ignores the jury's finding of sexual harassnent,
a verdict the Gty did not appeal. | ndeed, in the special
interrogatories, the jury expressly answered “no” to the foll ow ng
question: “Do you find . . . that [the Cty] pronptly and
reasonably investigated plaintiff’s sexual harassnent conplaints

and t ook pronpt and reasonabl e renedi al action?” W therefore nust



reject the assertion that the Gty properly addressed and resol ved
Si npson’ s sexual harassnent conplaint.?

Second, the City focuses solely on the evidence of sexua
harassnment to argue there was an insufficient evidentiary basis to
support a verdict of constructive discharge. Thi s argunent
overl ooks Sinpson’s evidence of retaliation. At trial, Sinpson
testified that Chanbers and Cooper warned her “not to tell about
the things that [were] going on in the office or [she] would find
[ hersel f] out of ajob, find [herself] at honme, wondering why [ she]
was not working.” Chanbers changed Sinpson’s route and nade it
difficult for her to |l eave work to see her physician. On the | ast
day that Sinpson actually worked, Chanbers disciplined her for not
communi cating with him a charge she denied. |In relation to that
di sciplinary action, Chanbers told Stephens “lI f[---]ed her once
again,” and “[y]ou shoul d have seen the | ook on that bitch’s face
when she got that wite-up, when she got that l|etter of warning,
which really was a wite-up and this is strike three agai nst her.”

Sinpson also testified that Chanbers “put [her] crews on
trucks wiwth the bed comng |oose from the franes. Sone of them
didn’t have brakes.” She was not given enough trucks or drivers to
perform her job. On nunmerous occasions, soneone hid the keys to
her truck, deflated her truck’s tires, threw away her gas cards,
and | ocked the doors to her truck while the engine was running.

In addition to the above retaliatory acts, there were threats

4 W also note that during oral argunent counsel for the Gty
conceded that a reasonable jury could have found that Sinpson was
sexual | y harassed.



of violence directed at Sinpson. Flakes and Cooper indicated that
if there were charges | odged against them they would “spray her

house,” which she understood to nean a drive-by shooting. Cooper
threatened Sinpson by telling her that he kept a gun on the job.
Butler informed her that if anyone caused himto receive another
“wite-up,” he would “beat their ass” if he caught them off the
conmpound. Stephens told her “he would do a "post office” on her
house if sonmeone wote himup.” Those types of threats continued
until she left enploynent with the Gty.

The evidence that Sinpson’s supervisor purposely did not
provide her wth enough trucks and changed her truck routes
arguably could fall under the fourth factor in Barrow regarding
reassignment to nenial or degrading work. More inportantly,
Sinpson’s evidence regarding the above stated retaliatory acts on

the part of her imediate supervisor, Chanbers,® and her fellow

supervi sors, ® constituted badgering, harassnent, or humliation by

5> The City makes no argunent on appeal regarding whether
Chanbers’ actual know edge of the retaliation nay be i nputed to the
Cty. Chanbers’ duties as supervisor included hiring and
di sci pl i ni ng enpl oyees. See Sharp v. Cty of Houston, 164 F.3d
923, 929-30 (5th Gr. 1999) (explaining that a “manager” under
title VIl “includes soneone with the power not only to hire and
fire the of fendi ng enpl oyee but al so to take disciplinary action”).
Moreover, the jury was instructed that the Gty was responsi bl e for
Chanmbers’ conduct regardless of whether the Cty knew or should
have known of the harassnent. The City does not challenge that
instruction on appeal. Thus, for purposes of this appeal,
Chanmbers’ know edge of any harassnent or retaliatory conduct nay be
inputed to the City.

6 Again, although there is no argunent on appeal regarding
i nput ati on of know edge to the City, there was evidence that a co-
wor ker woul d call Chanbers to i nquire whether he could “do” certain
things to Sinpson, such as taking her trucks. The evidence
indicated that Chanbers talked to one of Sinpson’s co-workers
regardi ng the goal of forcing Sinpson’s resignation or term nation.
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the enpl oyer calculated to encourage the enpl oyee's resignation,
which is the sixth factor in Barrow.

To summarize, there is evidence that Sinpson experienced
severe and constant sexual harassnment from Novenber of 1993 (when
Si npson was pronoted to supervisor) until February of 1995 (when
she filed a conplaint with the Cty). Al t hough the sexual

harassnent becane | ess frequent after the investigation, it did not

conpletely cease. After Sinpson nade her conplaint of sexua
har assnent Chanbers and Sinpson’s co-workers began their
retaliatory canpai gn against her. The evidence indicates that

their retaliatory conduct was “cal cul ated to encourage [ Si npson’ s]
resignation.” Barrow, 10 F.3d at 297. Viewed in the |ight nobst
favorable to Sinpson, we conclude that there was a legally
sufficient evidentiary basis for a reasonable jury to find that her
wor ki ng conditions were so intolerable that a reasonabl e enpl oyee

woul d have felt conpelled to resign.” W therefore affirm the

Addi tionally, Chanbers and a co-worker told Sinpson “not to tel
about the things . . . in the office or [she] would find [ hersel f]
out of a job.” Thus, viewing the record in the |ight nost
favorable to Sinpson, as we nust, there is evidence for a jury to
i nfer that Chanbers was aware of the co-workers’ retaliatory acts.
As previously set forth, Chanbers’ know edge of such activities may
be inputed to the City.

! The City al so argues that because she only worked 12 days
in the last six nonths of her enploynment and tried to rescind her
resi gnation, her working <conditions <could not have been
intol erable. Again, we nust viewthis evidence draw ng i nferences
in favor of Sinpson. Although she had injured her back, another
reason for her absence from work could have been that she found
t hese working conditions to be intolerable. Mreover, on the | ast
full day she actually worked, Chanbers disciplined her for not
comunicating with him a charge she asserts is false. That
evi dence i ndi cates that the disciplinary action was, in effect, the
“last straw’ for Sinpson. W are not persuaded that attenpting to
rescind one’s resignation entitles the Gty to judgnent as a matter
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district court’s denial of the City’'s Rule 50 notion for judgnent
as a matter of law in regard to Sinpson’s constructive discharge
claim

B. RETALI ATl ON

The City next contends that the district court erred in
denying its Rule 50 notion for judgnent as a matter of law with
respect to Sinpson’s claimfor retaliation. As set forth in nore
detail above, we review rulings on Rule 50 notions de novo.

To denonstrate a claimfor retaliation, Sinpson nmust prove (1)
t hat she engaged in an activity that was protected; (2) an adverse
enpl oynent action occurred; and (3) a causal connection existed
between the participation in the activity and the adverse
enpl oynent action. Wbb v. Cardi ot horacic Surgery Assoc., 139 F. 3d
532, 540 (5th Gr. 1998). Here, we are concerned solely wth
ul ti mate enpl oynent decisions. |d.

Si npson correctly asserts that by filing the formal conpl ai nt
of sexual harassnent with the City she engaged in an activity that
was protected. Dollis v. Rubin, 77 F.3d 777, 781 (5th Gr. 1995)
(explaining that “[t]here can be no question that [the enpl oyee’ s]
retaliation clains satisfy the first elenent of the analysis,
filing an adm ni strative conplaint is clearly protected activity”).
Thus, the first prong is satisfied.

In regard to the second prong, as discussed previously, we
have determ ned that Sinpson established a constructive discharge

claim which qualifies as an adverse enpl oynent action. See Sharp

of | aw.
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v. Gty of Houston, 164 F.3d at 933. Therefore, the second prong
of this test is satisfied.

The evidence is sufficient to support the third prong
regardi ng a causal connection between the protected activity and
the adverse enploynent action, i.e., between the filing of the
original sexual harassnent conplaint with the Cty and Sinpson’s
constructive discharge. | ndeed, the evidence indicates that
Chanbers and her co-workers expressly linked their threats and
retaliatory acts to Sinpson’s nmaki ng a sexual harassnent conpl ai nt
agai nst them

Thus, there was a legally sufficient evidentiary basis for a
reasonable jury to find retaliation. W affirm the district
court’s denial of the Rule 50 notion for judgnent as a matter of
law with respect to the retaliation claim Finally, we note that
because we affirmthe district court’s denial of the City’'s Rule 50
nmoti ons, we need not reach the City’'s challenges to the “lunp sunf
damages award

For these reasons, the district court’s judgnent is AFFI RVED.
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