IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-30831
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
AARON ALEXANDER BOUTTE; DERRI CK T. COTLONE

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Loui siana
USDC No. 97-CR-20034

Novenber 3, 1999
Bef ore H G3 NBOTHAM DeMOSS, and STEWART, Circuit Judges.
PER CURI AM *

Derrick T. Cotlone appeals his conviction and sentence for
conspiracy to distribute cocai ne base, or crack. Aaron Al exander
Boutte appeal s his convictions and sentence for conspiracy; for
di stribution of crack; for unlawful use of a communication
facility, a tel ephone; and for being a felon in possession of a
firearm

Cotl one argues that the evidence was insufficient to prove
his guilt beyond a reasonabl e doubt to the conspiracy count. W

have carefully considered Coltone’s argunents and have revi ewed

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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the appellate record. After drawing all reasonable inferences in
favor of the verdict, we conclude that a reasonable juror would
have found beyond a reasonabl e doubt Cotlone guilty of the crack

conspiracy. See United States v. Pineda-Otuno, 952 F.2d 98, 102

(5th Gr. 1992); see also United States v. Maltos, 985 F.2d 743,

746 (5th Cr. 1992) (elenments of drug conspiracy).

Boutte states his issue is a challenge to the sufficiency of
t he evidence on the count which charged hi mwi th unl awful use of
a communication facility, a telephone, in causing or facilitating
a felony, arranging to distribute crack. Boutte’s argunent
concerns purported error by the district court in permtting FB
Speci al Agent Duenas to testify about the wire transfers and to
give an opinion that the transfers conveyed drug proceeds. The
argunent is not gernmane to Boutte's stated issue. Thus, the

sufficiency issue is deened abandoned on appeal. See Yohey v.

Collins, 985 F.2d 222, 224-25 (5th Cr. 1993); Fed. R App. P.
28(a)(9).

Boutte argues that he was denied a fair trial by the
district court’s comments during the cross-exam nation of John
Bri ggs Becton, Boutte’s probation officer. Boutte unsuccessfully
noved for mstrial on the basis of the court’s comments. From
our review of the record as a whole, we conclude that no harm
ensued fromany m sstatenent by the court in light of the court’s
subsequent adnoni shnent to the jury, the court’s charge to the
jury, and Boutte' s opportunity to recall Becton to the w tness

stand. See United States v. Wallace, 32 F.3d 921, 928 (5th Gr.

1994). The district court did not abuse its discretion in
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denying the notion for mstrial. See United States v. Mtchell,

166 F.3d 748, 753 (5th Gr. 1999).

Boutte chall enges the court’s finding concerning the anount
of crack for which he was held responsible in determning his
sentence. W conclude that the district court’s factual finding

is not clearly erroneous. See United States v. Anqulo, 927 F.2d

202, 205 (5th Gir. 1991).
AFFI RVED.



