IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-30786

NORTH AMERI CAN CAPACI TY | NSURANCE COMPANY,
Pl ai ntiff-Appellant,
V.
BRI STER S THUNDER KARTS | NC, ET AL,
Def endant s,

BRI STER' S THUNDER KARTS, | NC.; KARTS | NTERNATI ONAL, | NC.; PALOVAR
| NSURANCE CORPORATI ON; AMVERI CAN MARKETI NG CENTER S. E., | NC

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

(97- CV- 330)

June 16, 1999
Before DeMOSS and PARKER, Circuit Judges, and LAKE,~ District
Judge.
PER CURI AM ~
North Anerican |nsurance Conpany appeals the district
court’s sunmary judgnents granted in favor of the appellees,

Brister's Thunder Karts, Inc., and Karts International, Inc.

"District Judge of the Southern District of Texas, sitting by
desi gnati on.

"Pursuant to 5th CGr. R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5th Gr. R 47.5.4.



(Brister); Palomar |nsurance Corporation (Palomar); and Anerican
Mar keting Center S.E., Inc. (AMC). At the crux of this appeal is
North Anerican’s argunent that appellees intentionally omtted
informati on about Brister’s claimhistory and that those all eged
om ssions were naterial.

North Anerican premsed its claim against Brister on an
Cctober 7, 1994, letter witten by Charles Brister in response to
a request from Palomar to describe Brister’s claim history.
Brister’s letter nmentioned two |lawsuits and omtted two | awsuits.
The district court concluded that Brister was entitled to summary
j udgnent because Brister’'s letter was witten a year before North
American insured Brister, because the letter nmade no representa-
tions to North Anmerican, and because none of the summary judgnent
evi dence suggested that the om ssions were intentional.

North Anerican all eged that Pal omar breached a fiduciary duty
created by its recei pt of a conm ssion fromNorth Arerican and t hat
Pal omar m srepresented Brister’s clains history. The district
court concluded that receipt of a comm ssion alone did not create
a fiduciary duty. The court analyzed the relationship between
North Anerican and Pal omar according to a nunber of factors and
found no fiduciary rel ationship between North Aneri can and Pal omar.

North Anmerican’s msrepresentation claim was prem sed on
Pal omar’ s failure to forward to North Anerican Brister’s | oss runs
for the preceding five years. The district court concluded that

there was no intentional m srepresentation by Pal omar and that



North Anmerican had waived the industry standard of requiring |oss
runs for the previous five years.

North Anmerican premsed its clai magainst AMCon its om ssion
of information about Brister’s clains history. Fi ndi ng that
Cctober 11, 1995, was the | atest date on which any of the alleged
om ssions could have occurred, and that July 2, 1996, was the
| atest date on which North American could have discovered the
alleged omssions, the district court concluded that North
Anmerican’s July 11, 1997, |awsuit against AMC was tine-barred by
t he one-year Louisiana prescriptive period.

After carefully considering all of North American’s argunents
we are satisfied that the rulings and judgnent appealed from are

free of reversible error. They are therefore AFFI RVED



