IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-30686
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
M CHAEL E. W LLI AMS,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the EBEastern District of Louisiana
USDC No. 96-CV-1152
91-CR-410-9

August 31, 1999

Before SM TH, BARKSDALE, and PARKER, Circuit Judges.
PER CURI AM *

M chael E. WIlIlians, federal prisoner #22556-034, appeals
the district court’s dismssal of his second 28 U S.C. § 2255
notion as an abuse of the 8§ 2255 proceedi ng under Rule 9(b) of
the Rul es Governing 8 2255 Cases. He argues that the district
court’s dismssal of his first § 2255 was confusi ng and amnbi guous
and led himto believe that he could file a second § 2255 noti on.

We agree that, construing the notion as a 8§ 2255 notion, the

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



district court acted within its discretion in dismssing it as
abuse of the § 2255 proceeding. However, in dismssing
Williams’s first § 2255 notion, the district court ordered that
his clainms “be dism ssed without prejudice for failure to
exhaust[.]” WIIlians explained that he was filing his second

§ 2255 notion because the first one had been di sm ssed w thout
prejudice. 1In his first report and reconmendati on pertaining to
WIllians’s second 8§ 2255 notion, the magi strate judge noted
WIllians's explanation and noted that, if he were msled, his
remedy would be to seek an out-of-tine appeal of the denial of
the first 8§ 2255 notion. W think the better course would have
been to construe the second § 2255 notion as a Fed. R CGv. P
60(b) notion, seeking clarification of or challenging the nerits
of the denial of the first § 2255 notion. “As a general
proposition, review of the nerits of a federal prisoner’s claim

is not circunscribed by the | abel attached.” See United States

V. Santora, 711 F.2d 41, 42 n.1 (5th Gr. 1983).

Al t hough sone of the clainms in the second 8§ 2255 notion are
new and shoul d have been presented in his first § 2255 noti on,
construing the second 8§ 2255 notion as a Rule 60(b) notion would
allow the district court to correct its dismssal order and
WIllians to appeal the denial of his first 8§ 2255 notion, of
whi ch he may have been deprived. Accordingly, the dism ssal of
WIllians’'s second 8 2255 notion under Rule 9(b) is VACATED, and
the case is REMANDED for further proceedings. WIllianm s notion
to amend his brief is GRANTED.



