IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-30633
Summary Cal endar

ALl CE DAVI S,
Pl ai ntiff-Appellant,
vVer sus

NOVARTI S CROP PROTECTION, INC., Substituted Party for C ba-Geigy
Cor por ati on,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Mddle District of Louisiana
(96- CV-7541)

May 21, 1999
Before EMLIO M GARZA, DeMOSS, and BENAVIDES, G rcuit Judges.
PER CURI AM *

Alice Davis appeal sthe district court’s grant of summary j udgnent
for Novartis Crop Protection, Inc. (“Novartis”) in her enploynent
discrimnation suit. Davis contends that (1) her claimwas tinely
because the al | eged di scrim nation constituted a continuingviolation,
(2) the Loui si ana Human Ri ghts Act prohibits enployers fromfiring an
enpl oyee based on that individual’s political beliefs, and (3) the
district court erred in finding insufficient evidence to show that

Novarti s’ reasons for taki ng adverse acti on agai nst her were pretextual.

Pursuant to 5th CR R 47.5, the court has determ ned that this
opi ni on shoul d not be published and i s not precedent except under the
limted circunstances set forth in 5th QR R 47.5.4.



Davi s, a bl ack fenal e and nenber of the city council, worked at
Novartis as a conmuni cations clerk from1990 until she was fired in
1996. During that six year period, Davis applied for and was deni ed
seven pronotions. Ten days prior to the day she was fired, Davis had
voted for a sal es tax whi ch Novartis opposed. Davi s cl ai ns t hat she was
deni ed pronotions and eventually fired due to her race and her
i nvol venent in | ocal politics.

The district court held that because Davis filed her first
conplaint with the Loui si ana Conm ssi on on Human Ri ght s on August 6,
1996, all of her clains are tinme barred except those arising fromthe
June 1996 failure to pronote and the July 30, 1996 firing. The court
al so found that “political discrimnation” i s not prohibited by either
TitleVII or the Loui si ana Human Rights Act. Wil e thereis a Loui siana
statute that proscribes discrimnation on the basis of political
activity, thedistrict court heldthat the plaintiff did not provide
sufficient evidence onthat clai mto survive summary judgnent. Finally,
Wi threspect toher Title VIl raceclaim the court heldthat Davis had
failedto provide sufficient evidencetorebut Novartis’ reasons for not
pronoting, and eventually firing her.

This Grcuit reviews adistrict court's grant of summary j udgnent

de novo, applying the sane standard as the district court. See Ellison

v. Connor, 153 F. 3d 247, 251 (5th G r. 1998). Sunmmary j udgnent evi dence
shoul d be viewed inthe |l ight nost favorableto the party opposingthe
nmotion andis proper only when it appears that thereis no genui neissue

of material fact. See Fed. R G v.P. 56(c); Eastman Kodak v. | nage




Techni cal Services, 504 U. S. 451, 456-58 (1992); Ellison, 153 F. 3d at

251.
| . Conti nuing Violation

To circunvent the tinme bar to her claim Davis nust showt hat the
al | eged di scrimnation constituted acontinuingviolationentitling her
to have the limtations period equitably tolled. The continuing
violationtheory applies “if the plaintiff can showa series of rel ated

acts, oneor nore of whichfallswithinthelimtations period.” Messer

v. Meno, 130 F. 3d 130, 134 (5th G r. 1997) cert. denied, 119S. C. 794
(1999). Under this theory, thelimtations period nmay be extended if
the discrimnatory practices are of such a nature that they may not
appear to be di scri m natory except when vi ewed over a period of tine.

See id. at 135; dass v. Petro-Tex Chem Corp., 757 F.2d 1554, 1561

(5th Gr. 1985). In determ ning whether the discrimnation constitutes
a continuing violation, the court shoul d consi der the subject natter and
frequency of the di scrimnation, as well as the degree of permanence of

the discrimnatory act. See Waltman v. International Paper Co., 875

F.2d 468, 475 (5th Cir. 1989). The questionis whether “the act [ has]
t he degree of permanence whi ch shoul d tri gger an enpl oyee’ s awar eness
and duty to assert his or her rights.” Id.

Inthis case, thedistrict court correctly heldthat the continuing
viol ation theory does not apply. Each of the seven deni al s of pronotion
over a si x year period was nmarked by t he t ype of permanence t hat shoul d
have al erted Davis to the all eged di scri m nati on and t he need t o assert
her rights.

1. Political Discrimnation



Davi s next contends that the Loui si ana Human Ri ghts Act prohibits
di scrimnation based on political beliefs becauseit includesthe word
“creed” inadditiontorace, color, sex, age, disability and nati onal
origin. La. RS 51:2231 et seq. She argues that because “creed” is
defined as belief, political beliefs should be protected.
Alternatively, Davis points to another Louisiana statute which
specifically prohibits discrimnation based on the enployee’'s
participationin politics. See La. RS 23:961. In addressing this
claim thedistrict court didnot err infindingthat Davis had produced
i nsufficient evidence to showthat Novartis fired her because of her
political views. The only evidence Davis produced was her own
concl usory al |l egati on t hat because she was fired soon after she vot ed
for a sal es tax which Novartis opposed, they nust have act ed based on
her political activity. Thus, even were we to conclude that the
Loui si ana Human Ri ghts Act proscribes political discrimnation, Davis’
claimwould fail because she did not provide sufficient evidence.
I11. Sufficiency of Rebuttal Evidence

Finally, Davis argues that the district court erredin concl udi ng
that she fail ed to produce sufficient evidence torebut Novartis’ non-
discrimnatory reasons for firing her. Under the framework established

i n McDonnel - Dougl as v. Green, aplaintiff nust prove a prinafacie case

of discrimnation in order to create a rebuttable presunption of
discrimnation. 411 U. S. 792, 801 (1973). The burden of production
then shifts tothe defendant to provi de a non-di scrimnatory reason for
its actions. Seeid. at 802. If the enpl oyer satisfiesits burden, the

presunption di sappears, and the plaintiff nust prove that the enpl oyer’s



expl anation was nerely pretext for discrimnation. See id. at 804.
After a careful reviewof the record, we hold that the district court
didnot err infindingthat Davis failedto produce sufficient evidence
to prove that Novartis’ proffered reasons were pretextual.

For t he foregoi ng reasons, the judgnent of thedistrict court is
AFFI RMED. The di strict court didnot err infindingthat Davis fail ed
to present any genui ne issue of material fact which would preclude
summary judgnent.

AFF| RMED.



