UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 98-30583
Summary Cal endar

PHI LLI P ARNCLD, doi ng business as ARNOLD S DI XI E DANDY,
Plaintiff - Counter-Defendant - Appell ant,
VERSUS
UNI TED STATES OF AMERI CA, on behal f of UN TED STATES
DEPARTMENT OF AGRI CULTURE, FOOD & NUTRI Tl ON SERVI CES
Def endant - Counter-d ai mant - Appell ee.

Appeal fromthe United States District Court
for the Western District of Loui siana
(97-CVv-1109)

May 6, 1999
Before DAVIS, DUHE, and PARKER, Circuit Judges.
PER CURI AM *

This case concerns a series of violations arising out of
Appellant Phillip Arnold s participationin the federal Food Stanp
Program Arnol d appeal s two judgnents by the district court. First,
he appeals the district court’s Mnorandum Ruling and Judgnent
granting summary judgnent in favor of the United States on its
decision to disqualify Arnold permanently fromparticipatinginthe
Food Stanp Program Second, he appeals the district court’s

judgnent in favor of the United States on its False Cains Act

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



counterclaim For reasons that follow, we affirm both judgnents.
| .

Arnold is the sole proprietor of Arnold' s Di xi e Dandy ("ADD"),
a retail grocery store |located in Newellton, Louisiana. ADD was
aut horized to accept food stanps under the federal Food Stanp
Program from 1967 until 1997, when the Food and Nutrition Service
("FNS") permanently disqualified ADD from participating in the
program for trafficking in food stanps. FNS based this
disqualification on seven violations of the Food Stanp Act in
January 1996 and February 1996. On five occasions, ADD, through an
enpl oyee, accepted food stanp coupons in exchange for ineligible
mer chandi se. On two occasions, an enployee of ADD accepted food
stanp coupons i n exchange for cash. Arnold concedes the first five
vi ol ations, but denies the | ast two. He argues that the two coupon-
for-cash exchanges were commtted by an enployee, Billy Lee, as
part of a schene to defraud ADD

The FNS informed Arnold of the seven violations in Cctober
1996, and notified himof his disqualification fromthe Food Stanp
Program in January 1997. Arnold filed a tinely Request for
Adm nistrative Review with the United States Departnent of
Agricul ture ("USDA"), and the USDA upheld the disqualification. In
April 1997, Arnold filed a Petition to Request Judicial Reviewin
Loui si ana state court. In June 1997, the United States renoved the
action to federal court. In July 1997, the United States filed its
answer and a counterclaimunder the False Clains Act ("FCA"), 31
US C 88 3729 et seq. In May 1998, the United States filed a

Motion for Sunmary Judgnent. The district court issued a Menorandum



Ruling and Judgnent granting summary judgnent on the issue of
permanent disqualification, but denying summary judgnent on the
i ssue of the FCA counterclaim The court held a bench trial on the
counterclaim at the conclusion of which the court found in favor
of the United States and awarded $70,953.41 in danages and
penal ti es under the FCA. This appeal foll owed.

1.

Arnold first contests the district court’s Menorandum Ruling
and Judgnent granting summary judgnent on the issue of permanent
di squalification. "Cases arising under the Food Stanp Act, 7 U S. C
88 2011 et seq., may be resolved in the district court by summary
j udgnent where there are no genuine issues of material fact."

Cullen Drive-In Gocery v. Block, 778 F.2d 1141, 1142 (5th Gr.

1985). Sunmmary judgnent is only appropriate where "the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together wwth the affidavits, if any, showthat there i s no genui ne
i ssue as to any material fact and that the noving party is entitled
to judgnent as a matter of law" Fed. R Cv. P. 56(c).

Arnold contends that there was a genuine issue of material
fact as to whether ADD ever engaged in food stanp trafficking. In
support of this contention, he points to evidence that: (1) Arnold
was not in the store on February 10, 1996 and February 12, 1996,
the dates on which the coupon-for-cash transactions occurred; (2)
Arnold’s office does not match the description provided by
under cover operative Franklin Washi ngton; (3) Arnol d does not match
descriptions of the trafficker provided by Washi ngton and anot her

under cover operative; and (4) the person who exchanged cash for



food stanp coupons placed the food stanp coupons in his pocket, not
in the store’s cash register. Related to this last point, Arnold
points out the absence of any evidence showng that ADD ever
received the food stanps for which cash was exchanged. Because
there is a genuine issue of material fact as to whether ADD ever
recei ved the food stanps, Arnold argues, there is also a genuine
i ssue of material fact as to whet her ADD ever engaged in food stanp
trafficking.

These argunents are unpersuasi ve. Arnol d does not di spute, and
has never disputed, that ADD enpl oyees accepted food stanps in
exchange for ineligible nmerchandi se. He only denies invol venent in
the two coupon-for-cash transactions. The regulations define
trafficking of food stanps as "the buying or selling of coupons .

for cash or consideration other than eligible food [itens]." 7
CFR 8 271.2 (enphasis added). Thus, even if there were sone
genui ne issue as to the coupon-for-cash transactions, that would
have no effect on the conclusion that ADDtrafficked in food stanps
when it accepted coupons for ineligible nerchandise. The
regul ati ons mandat e permanent disqualification fromthe Food Stanp
Program under such circunstances. See 7 CF.R 8§ 278.6(e)(1)(i)
("The FNS shall take action as foll ows against any firmdeterm ned
to have violated the Act or regulations. The FNS regional office
shall: (1) disqualify a firmpermanently if: (i) personnel of the
firmhave trafficked as defined in § 271.2."). Consequently, there
is not even a disputed issue of fact, much | ess a genui ne i ssue of
fact, as to any matter material to ADD s permanent di squalification

fromthe Food Stanp Program The district court correctly granted



summary judgnent in favor of the United States on the issue of
per manent disqualification.
L1,

Arnol d next challenges the district court’s judgnent in favor
of the United States on the FCA counterclaim To establish a claim
under the FCA, the United States nust establish four essentia
el ements: (1) the defendant presented or caused to be presented to
an officer or enployee of the United States Governnent a claimfor
paynment or approval; (2) the claimwas fal se or fraudulent; (3) the
defendant acted knowingly or wth deliberate ignorance or in
reckless disregard concerning the truth of the information
contained in the claim presented; and (4) the United States
suffered danages as a result of the false claim See 31 U S.C A 8
3729(a) (Supp. 1998).

Arnol d’ s chall enge centers on the first el enent--presentation
of a claim He points out that nere redenption of food stanps for
i neligible merchandi se, or even for noney, does not constitute a
cl ai munder the FCA absent evi dence of presentation for paynent. He
argues that the record contains no evidence that any of the food
stanps allegedly received by ADD in violation of the Food Stanp
Programwere ever presented to the United States for fal se paynent.
In the case of the coupon-for-cash transactions, he notes, the
record i ndicates that the individual buying the food stanps di d not
even place themin the register, but instead placed theminto his
own pocket. Moreover, Arnold observes that each of the food stanps
used in the alleged violations had serial nunbers and that the

serial nunbers were recorded prior to use. Arnold contends that



there is "not one thread of evidence" that ADD presented any of
those food stanps--identifiable by their serial nunbers--to the
United States for paynent.

Whatever the nerits of this argunent, it 1is severely
conprom sed by Arnold's failure to raise it at trial. It is well-
accepted in this court that "[a]s a general principle of appellate
review, we refuse to consider issues not raised below " Coasta

States Marketing, Inc. v. Hunt, 694 F.2d 1358, 1364 (5th Cr.

1983). "Judicial econony is served and prejudice avoided 'by
bi nding the parties to the facts presented and the theories argued

below """ 1d. (quoting Payne v. Mlenore's Wolesale & Retai

Stores, 654 F.2d 1130, 1144 (5th Gr. 1981)). Thus, "[a] n appell ate
court will not review actions of om ssion or conm ssion by a trial
court unless the defendant makes known to the court the action
whi ch he desires the court to take or his objection to the action

taken by the court and the grounds therefor."” United States v.

Thomas, 429 F.2d 407, 408 (5th Cr. 1970). The only exception to
this rule is "where refusal to consider the issue would result in
a mscarriage of justice" or "where there is no opportunity to nake

atinely objection.” Delesdernier v. Porterie, 666 F.2d 116, 125

(5th Gr. 1982).
At the beginning of trial, the district court stated:

The Court has already, by ruling on the summary judgnent,
found that the plaintiff engaged in seven violations of the
Food Stanp Act, including trafficking violations. The
regul ati ons provide that these violations constitute fal se or
fraudulent clains for the purpose of the False Caim Act.
Therefore, the only issue remaining for trial is whether
Plaintiff, Phillip Arnold, know ngly violated the Food Stanp
Act. Knowingly is defined as actual know edge, deliberate
ignorance or reckless disregard of truth or falsity of
information without the necessity of specific intent. Now I

6



woul d ask, starting wwth M. Smth, do all the | awers agree

that that is the only issue that | have to decide here in this

case as we sit here this evening?
At no time during the lengthy discussion follow ng this statenent
did Arnold's counsel suggest that there was an i ssue of fact as to
whet her Arnold presented the food stanps to the United States for
paynment. Indeed, the only additional issue that Arnold s counsel
sought to raise was "whether it was actually M. Arnold or another
i ndi vidual at the store who engaged in the trafficking violations."
If Arnold wished for the trial court to hear evidence on the
presentation issue, he certainly failed to nake that desire known
to the court. We do not find that refusal to consider this issue on
appeal would result in a mscarriage of justice, and Arnold clearly
had anpl e opportunity to object. Therefore, we refuse to consider
Arnold's challenge to the district court's judgnent on the

countercl aim

AFFI RVED.



