IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-30277
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
ALVARO GERVAN SALGADO CABALLERQ,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Louisiana

USDC No. 89-CR-452-5-A

June 17, 1999
Before EMLIO M GARZA, BENAVI DES, and PARKER, Circuit Judges.
PER CURI AM *

Al vara CGerman Sal gado Cabal | ero, federal inmate # 21378-034,
appeals fromthe district court’s denial of his notion
purportedly filed pursuant to 18 U.S.C. 8§ 3742(a)(2). Caballero
argues that his sentence was inproperly enhanced because the
Governnment did not conply with 21 U S. C 8§ 851(a)(1l). Caballero
argues for the first tine that the district court should have
reduced his offense level for being a mnor participant.

As the district court noted, 8 3742(a)(2) does not authorize

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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the relief that Caballero seeks. 18 U . S.C § 3742; see United
States v. Early, 27 F.3d 140, 142 (5th Gr. 1994) (the
“provisions for nodification of a sentence under § 3742 are

avail able to a defendant only upon direct appeal of a sentence or
conviction”). Caballero’ s argunents sound under 28 U. S. C

8 2255; however, as Caballero has filed at |east one prior notion
for § 2255 relief and has not obtained this court’s authorization
to file a second or successive § 2255 notion, the district court
did not err by failing to construe his clains under 8 2255. The
district court properly dism ssed Caballero’s notion for |ack of
jurisdiction. The district court’s denial of the notion is

AFFI RVED.



