IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-30153
Summary Cal endar

M TCHELL RUSSO
Pl ai ntiff-Appellant,
V.
JEFFERSON PARI SH WATER DEPARTMENT,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
USDC No. 96-CV-2134-N

February 12, 1999
Before EMLIO M GARZA, DeMOSS, and BENAVIDES, G rcuit Judges.
PER CURI AM *

Plaintiff-appellant Mtchell Russo appeals fromthe district
court’s partial grant of summary judgnent in favor of defendant-
appel l ee Jefferson Parish Water Departnent (“JPWD’). The
district court found that the doctrine of collateral estoppel
precl udes Russo frommaintaining his clainms under the Famly and
Medi cal Leave Act of 1993. For the reasons discussed bel ow, we
AFFI RM

Backgr ound

JPWD enpl oyed Russo, first as an operator and then as a

Pursuant to 5TH QR R 47.5, the Court has determ ned that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5THGQR R 47.5.4.



superintendent, from 1980 until 1995. Russo alleges that, in the
Spring of 1995, he infornmed his supervisor that he was suffering
from obstructive sleep apnea and requested that JPWD accommmodat e
his condition by allowing himto avoid rotating shift work and
conpul sory overtine. Russo clains that his supervisor denied

t hose requests.

On July 18, 1995, Russo placed a witten request for a
medi cal | eave of absence on his supervisor’s desk. Russo sought
| eave fromJuly 18 through August 31, 1995, and did not return to
work after making his request. The enployer denied the request
and subsequently schedul ed a neeting to discuss Russo’ s | eave
request and his continued enploynent at JPWD. Russo inforned
JPWD that he could not attend the neeting as set for August 14,
1995. JPWD nonet hel ess held to its original neeting tine, and
Russo did not attend. 1In a letter dated August 17, 1995, JPWD
term nated Russo’s enploynent. The enployer cited Russo’s
i nsubordination in failing to attend the August 14, 1995 neeting
as the basis for its adverse enpl oynent action.

On Septenber 12, 1995, Russo contested his term nation by
filing a petition of appeal to the Jefferson Parish Personnel
Board (“Board”). In his petition, Russo clained that he had not
been insubordinate in failing to attend the August 14 neeting and
that his termnation violated the Arericans with Disabilities Act
(“ADA”) and the Fam ly and Medical Leave Act (“FM.A’).

In response to Russo’s appeal, a hearing was held on

Decenber 14, 1995. At the hearing, Russo was represented by an



attorney and was able to present evidence and cross-exan ne

W t nesses. The hearing officer viewed Russo’s FMLA and ADA
clains as an affirmative defense to JPWD' s explanation for the
termnation. He began the hearing by explaining that Russo could
proceed with his affirmati ve defense after JPWD concluded its
case-in-chief, in which it would have to justify the term nation
by a preponderance of the evidence.

At several points during the proceeding, the hearing officer
sustained JPWD s objections to the appellant’s questions
regardi ng Russo’s acconmmodati on and | eave requests, his physical
and nental condition, his reasons and docunentation for failing
to attend the August 14 neeting, and the FMLA s requirenents.

Al t hough refusing to allow Russo to raise certain issues during
the enpl oyer’ s case-in-chief, the hearing officer did indicate
that Russo would be able to recall the enployer’s wtnesses as
hostile wi tnesses when the tinme cane to present his affirmative
defense. Further, the hearing officer stated that, at the

concl usion of the hearing, Russo could proffer evidence he was
not able to elicit fromthe enployer’s wtnesses and could submt
a brief to counter any perceived i nadequaci es of the hearing.

Russo was the only witness to testify on his behalf. After
Russo testified, the hearing officer tenporarily left the matter
open in case Russo decided to call additional wtnesses. There
is no indication in the record that the appellant ever provided
addi tional evidence or briefs to support his claim

On February 28, 1996, the Board issued its decision, finding



that JPWD was justified in termnating Russo’s enploynent. In
reaching this conclusion, the Board stated:

The appel |l ant [ Russo] urges by way of [an] affirmative

def ense that he sonehow was di scrim nated against in

that the appointing authority, in view of the terns and

conditions of the Famly [and] Medical Leave Act, . . .

sonehow treated [hin] inappropriately. Suffice it to

say, . . . this appellant failed to maintain his burden

in going forward with the evidence regarding the

specificity required not only in pleading such an

affirmative defense but also in offering evidence to

support such a claim
Russo had a right to appeal the Board s decision to a state court
of appeals, but he instead filed the instant suit in federal
district court.

On January 16, 1998, the district court granted in part and
denied in part JPW s notion for summary judgnent. The court
denied the notion with respect to Russo’'s clains under the ADA
after finding that the Board' s decision did not preclude Russo
fromproceeding wth those clains. Wth respect to Russo’s FMLA
cl ai ms, however, the district court found that doctrine of
col |l ateral estoppel precluded Russo fromre-litigating the issues
rai sed by those clainms. |In reaching this conclusion, the
district court found that the adm nistrative hearing had afforded
Russo a full and fair opportunity to be heard and that his FM.A
clains had been essential to the judgnent rendered by the Board.
The district court also dismssed Russo’s pendant cl ai munder La.
Rev. Stat. Ann. 8§ 51:2242 for |ack of subject matter jurisdiction
and granted summary judgnent in favor of JPWD with respect to
Russo’s clains for punitive danages. The district court

subsequent|ly ordered judgnent pursuant to Fed. R Cv. Pro.

4



54(b). Russo filed a tinely Notice of Appeal and now chal | enges
the district court’s grant of summary judgnent as it pertains to
his clains under the FM.A
Di scussi on

The question presented is whether Russo’s FMLA clains are
precl uded by the Jefferson Parish Personnel Board’ s decision
affirmng JPWD s termnation of Russo’s enploynent. “The federal
courts nust give an agency’s fact finding the sanme preclusive
effect that they would a decision of a state court, when the
state agency is acting in a judicial capacity and gives the
parties a fair opportunity to litigate.” Stafford v. True Tenper
Sports, 123 F.3d 291, 295 (5th Cr. 1997) (citing University of
Tennessee v. Elliott, 478 U S. 788, 799 (1986)). |If a state
agency decision is unreviewed, as in this case, the |aw of the
forumstate and the application of the criteria set forth by
Elliott determ ne whether the agency decision has a preclusive
effect. See 18 Janes Wn Moore et al., Mwore s Federal Practice
8§ 131.32[2] (3d ed. 1997). Were a “valid and final judgnent is
concl usi ve between the sane parties, except on appeal or other
direct review,” Louisiana recognizes the doctrine of collateral
estoppel “with respect to any issue actually litigated and
determned if its determ nation was essential to that judgnent.”
La. Rev. Stat. Ann. 8§ 13:4231.

An exception to the presunption in favor of collateral
estoppel applies “if Congress manifests an intent, pursuant to a

statutory schene, that state adm nistrative decisions have no



such preclusive effect.” I|d. 1In this case, the appellant has
not challenged the district court’s conclusions that the Board
acts in a judicial capacity and that its decisions, as a general
rule, may serve as the basis for applying collateral estoppel
against FMLA |itigants. Because the appellant has not raised the
i ssue, we need not inquire whether the FM.A evi nces any
Congressional intent to deviate fromthe presunption favoring
collateral estoppel. W wll assune for the purpose of this
appeal that preclusive effect may be given to a state

adm ni strative agency’s resolution of FM.A cl ai ns.

Russo argues that he did not have a full and fair
opportunity to litigate his FM.A clains before the Board. First,
Russo seeks to distinguish the question addressed by the Board--
i.e., whether JPW was justified in termnating Russo based on
his failure to attend the neeting on August 14, 1996--fromthe
claimthat he raised before the district court--i.e., that JPWD
violated the FMLA by denying his | eave request and by term nating
himfor failing to report to work while on a | eave that should
have been recogni zed as proper under the FMLA. W fail to see
the distinction. To reach the conclusion that JPW was justified
intermnating Russo for his failure to attend the August 14
nmeeting, the Board necessarily had to have found that he was not
away fromwork on an FMLA-covered | eave of absence. Russo in
fact recogni zed this when he argued before the hearing officer:

If the issue here is the justification of this

termnation and M. Russo shoul d have been on a | eave

of absence during this tine franme, legally, and that

t he Appointing Authority decided that they weren't
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going to grant that leave, in violation of the |aw,

then the request to cone in on the 14th is al so

violative of the law. And his failure to conme in on

that time, because he was on what should have been his

| eave of absence, would have been justified. And |

think that’'s extrenely relevant to this proceeding.

Because the question whether Russo’s | eave request shoul d have

been granted was subsuned within the question whether the JPWD
was justified in termnating him Russo cannot now di stinguish

the cl ai maddressed by the Board’ s decision fromthe clai mnade
before the district court.

Second, Russo argues that, even if his FMLA clains were
necessarily decided by the Board s resolution of his appeal, he
was not afforded a full and fair opportunity to litigate those
clains. After reviewing the record, we agree with the district
court that Russo had every incentive to litigate fully his FM.A
clains before the Board and that he was afforded the opportunity
to do so. The possibilities for the appellant to present his
challenge to the termnation by calling witnesses and submtting
witten argunent in support of his clains outweigh the instances
in which the hearing officer sustained objections to FM.A-rel ated
guestions. Russo’s decision not to pursue his clains nore
ri gorously does not negate the overall fullness and fairness of

the admnistrative hearing and the resulting decision.

We therefore AFFIRM the decision of the district court.



