UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-30094
Summary Cal endar

KEVI N ROGERS,

Pl ai ntiff-Appellant,

VERSUS

TRI CO MARI NE OPERATORS, | NC., ET AL,

Def endant ,

G LBERT CHERAM E BOATS, | NC.,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(96- CV-2056-L, 96-CV-2930 & 97-CV-754-L1)

Decenber 2, 1998
Before DAVIS, DUHE, and PARKER, Circuit Judges.
PER CURI AM ~

Appel  ant (“Rogers”) seeks to have summary judgnent in favor
of appellees (“Cherame”) reversed on the basis that release

entered into by the parties should have been set aside on grounds

fPursuant to 5TH QR R 47.5, the Court has determ ned that this

opi ni on shoul d not be published and is not precedent except under
the limted circunstances set forth in 5THGQR R 47.5. 4.
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of mutual m stake.

| . Backgr ound and Procedural History

Kevin Rogers, a l|ongshoreman, filed suit against various
def endants seeking recovery for injuries sustained when the crew
boat he was traveling aboard collided with a vessel owned by
Glbert Cherame Boats, Inc. (“Cherame”). Cheram e noved for
summary judgnent on the basis that Rogers’s suit was barred by a
rel ease he had signed settling his clainms against Cherame for
$10,000. The district court granted Cherami e’ s summary judgnent
motion, finding that Rogers had “failed to denonstrate a genui ne
issue as to any material fact regarding the validity of the
release.” The court entered partial final judgnent under FED. R
Qv. P. 54(b) dismssing Rogers’s conplaint with prejudice as to
Cheramie. Rogers filed a tinely notice of appeal.

The district court summari zed the undi sputed facts relativeto
Rogers’s injury. On the evening of February 19, 1996, in foggy
conditions, a crew boat Rogers was traveling aboard collided with
a vessel owned by Cherame. At the tine of the collision, Rogers
was being ferried to an offshore platform where he served as a
field supervisor. Rogers had been asleep on a bench inside the
crewboat and was thrown to the fl oor when the two vessels col |i ded.
As a result of being thrown to the floor, Rogers suffered injuries
to his | ower back

On March 13, 1996, Rogers visited Ky’'s Chiropractic Cinic
conpl ai ni ng of neck and back pain due to the accident. An initial

eval uation found a cervical and |unbar sprain/strain after which



Rogers returned to Ky's for chiropractic treatnment on March 25,
1996. On March 29, 1996, Rogers visited Dr. David Reiss, his
enpl oyer’ s physician, conpl aining of | ow back pain extendi ng down
his leg. Rogers underwent an MRl of the spine, which revealed a
degenerative L4-5 disc and a bul ging L5-S1 disc. Fol |l ow ng the
MRI, Rogers was referred to Dr. Gegor Hoffman, for orthopedic
eval uati on. Dr. Hoffrman di agnosed Rogers as having a thoracic
sprain/strain and | unbar sprain/strain wwth a degenerative disc.

Several days later, Rogers, unrepresented by counsel and
W thout witten approval of his enployer, engaged in settlenent
di scussions with Cheram e. On April 18, 1996, Rogers signed a
rel ease before a notary public and settled his claim against
Cheram e for $10, 000.

Not wi t hst andi ng t he settl enent, on June 17, 1996, Rogers filed
the instant suit. Rogers was subsequently seen by Dr. Stuart
Phil i ps, who di agnosed Rogers as having a central disc herniation,
rather than just a sprain/strain, at the L4-5 intervertebral disc.
In order to maintain his suit, Rogers has challenged the validity
of the rel ease on the basis of nmutual m stakes nade by the parties.

1. Discussion

“This court reviews the grant of a summary judgnent notion de
novo, using the sane criteria used by the district court in the
first instance.” Fraire v. Gty of Arlington, 957 F.2d 1268, 1273
(5th Gr.1992). Sunmary judgnent is proper if the evidence shows
that there is no genuine issue as to any material fact and that the

moving party is entitled to judgnent as a matter of |law.  See FED.



R Qv. P. 56(c).

The parties agree that Rogers’s clai magainst Cheram e ari ses
under general maritinme |law and that therefore federal |aw governs
the validity of the release. See Md-South Tow ng Co. v. Har-Wn,
Inc., 733 F.2d 386, 389 (5th Cir.1984). They do not agree as to
which party has the burden of proof regarding validity of the
release. The district court concluded that Rogers “nust be treated
as an ordinary enployee and, since he is the one attacking the
rel ease, he nust bear the burden of proving that the release is
invalid.” In arguing that the district court correctly decided
this issue, Cherame cites to Md-South Towi ng, 733 F.2d at 392,
which states that “[o]ne who attacks a settlenent nust bear the
burden of showing that the contract he has nmade is tainted with
invalidity, either by fraud practiced upon hi mor by nmutual m stake
under which both parties acted.” Rogers however, argues that the
burden is on Cheramie to prove the validity of the rel ease. He
relies on Robertson v. Douglas Steanship Co., 510 F.2d 829, 835
(5th CGr.1975), in which this court stated that “[f]or purposes of
determning the applicability of general maritine law, a
| ongshoreman injured in the course of his duties stands in the sane
position as a seaman with respect to 'the traditional renedies of

the sea. The party that sets up a seaman’s release has the
burden of showing “that it was executed freely, w thout deception
or coercion, and that it was nade by the seaman with full
under st andi ng of his rights.” Charpeniter v. Fluor Ccean Servi ces,

Inc., 613 F.2d 81, 84 (5th G r.1980)(internal quotation and



citation omtted); see also Robertson, 510 F.2d at 835 n.4 (“the
party who attenpts to rely on a nmaritine rel ease has the burden of
proving its validity”). Here, the nere fact that Rogers was a
passenger on a crew boat when his injuries occurred does not
convince us that he should be entitled to the special status of a
seaman. See Ketnor v. Automatic Power, Inc., 850 F.2d 236, 238
(5th Cir.1988)(holding that plaintiff that utilized boat nerely for
transportation to and from various rigs on which he worked, was

“merely a passenger,” and thus not entitled to seanman status). W
li kewi se “see no conpelling reason to apply nore stringent
standards to | ongshorenen’s rel eases for injuries sustained aboard
ship than to those entered into by |ongshorenen and ot her workers
for injuries sustained ashore.” Capotorto v. Conpania Sud
Aneri cana de Vapores, Chilean Line, Inc., 541 F.2d 985, 987 (2nd
Cr.1976). However, regardless of which party here bears the
burden of proving the validity/invalidity of this rel ease, Rogers’s
clainms fail for other reasons.

Rogers ultimtely seeks to have his rel ease set aside for two
separate reasons. First, he contends that the parties were under
a mutual mstake as to the nature of his injuries when he signed
the rel ease. Thus, Rogers asserts, the rel ease shoul d be set aside
because both parties based the settlenent on the diagnosis of a
cervical strain/sprain and not the |ater diagnosis of a herniated
di sc.

Roger's assertion is controlled by this court's decision in

Robertson v. Dougl as Steanship Co., 510 F.2d 829 (5th Cir.1975), in



whi ch we hel d:

VWiile it is true that a release should not be set
aside for nutual mstake concerning the extent and
outcone of injuries, which are necessarily future rather
than present facts, it does not follow that a rel ease
shoul d not be set aside for nutual m stake concerning the
nature of the injuries, which is a present fact. The
| egal distinction nust rest on the nedical difference
bet ween di agnosi s and prognosi s.

ld. at 836. Here, we nust therefore determne if the parties nade
a nutual m stake concerning only the extent and out cone of Rogers’s
injuries, or whether there was a m stake concerni ng the very nature
of his injuries. On this issue, the Robertson Court went on to
further hol d:

A | ongshoreman who signs a rel ease may have to take
hi s chances that a properly diagnosed condition was the
subject of an overly optimstic prognosis and that his
infjuries my be nore serious and extensive than
originally thought. However, the |aw does not require
him to take his chances when the diagnosis is itself
erroneous and he is suffering from a disease entirely
different in nature than that diagnosed.

| d. (enphasis added). In the case at bar, Rogers settled his
clains fully aware that he was suffering froma spine injury. Mre
precisely, he settled fully aware that he had an injured L4-5 di sc.
W find that any m stake made in this case was only to the extent
and eventual outconme of Rogers’s injuries. W do not believe that
Rogers settled his clains on the basis of a condition entirely
different in nature than that of which he was di agnosed. He took
his chances that his injuries would not be nore serious and
extensive than originally thought. See id.; Strange v. @ulf and
South Anerican Steanmship Co., Inc., 495 F.2d 1235, 1237 (5th

Cr.1974)(noting that the uncertainty of the eventual extent and



outcone of the injuries involved in a personal injury claimis the
very thing that parties seek to foreclose by settling). Therefore,
we hol d that there was no nutual m stake in Rogers’s di agnosi s that
woul d justify setting aside his rel ease.

Second, Rogers contends that the parties' failure to obtain
the approval of his enployer prior to the settlenment of his claim
was a second nutual m stake which operated to void the rel ease.
For this assertion, Rogers relies on 33 U S . C 933(g)(1) of the
Longshorenen’ s and Harbor Wrkers’ Conpensation Act (“the LHWCA”),
whi ch states that a worker nust have the witten approval of his
enployer if he desires to settle a claim with a third-party
tortfeasor for less than the total conpensation owed by the
enpl oyer. See also Peters v. North River Ins. Co. of Morristown,
N.J., 764 F.2d 306, 311 (5th G r.1985). The record reflects that
Rogers’s enployer paid $11,083.86 in benefits to Rogers. Because
the settlenent with Cheram e was | ess than the conpensati on pai d by
Rogers’s enployer, Rogers argues that the release violated 8§
933(g)(1). Arelease executed in violation of §8 933(g)(1) triggers
the forfeiture nechanism of 933(g)(2). Consequently, Rogers’s
failure to notify his enployer would result in the forfeiture of
any future benefits, including nedical benefits that he m ght have
been entitled to under the LHANMA. See Estate of Cowart v. N cklos
Drilling Co., 505 U. S. 469, 470 (1992). Accordingly, the very fact
that this forfeiture nmechani smexists defeats Rogers’s contention
that a release in violation of 8 933(g) is void ab initio. We

agree with the district court’s reasoning that this section



“clearly contenplates the possibility of a valid third-party
settlenment w thout enployer consent.” Rogers v. Trico Marine
Assets, Inc., 969 F.Supp. 384, 389 (E. D La.1997). Ther ef or e,
Rogers fails to persuade that the failure to obtain such approva

constituted a mutual m stake that would void the rel ease.

[, Concl usi on

For the foregoing reasons, we find that the district court
was correct in granting summary judgnent on behal f of appellee
Cheramie. After a de novo review, we conclude that Rogers has
failed to denonstrate any genuine issue of material fact on
whet her or not his rel ease should be set aside on the basis of
mut ual m stake. Because appellee Cheram e was therefore entitled

to judgnent as a matter of |aw, we AFFIRM



