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PER CURI AM *

By interlocutory appeal, Craig Mchael Coscarelli, having
pl eaded quilty to conspiracy to commt mail fraud, wre fraud
using a fictitious nanme with a schenme to defraud, and noney
| aunderi ng, chal |l enges, as viol ati ve of doubl e jeopardy, the deni al
of his notion to dismss a second indictnent’s conspiracy count,
whi ch al | eges conspiracy to commt the sane formof objects of the
conspiracy as did the first indictnent: mail fraud, wire fraud,
using a fictitious nanme with a schenme to defraud, and noney

| aundering. W AFFI RM

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



Two tel emarketi ng schenes that began in 1993 are the subjects
of the two indictnents: Anmerican Business Enterprises (ABE; first
i ndi ct nent) and Anerican Famly Publishers (AFP; second
indictnment). AFP targeted persons having previously done busi ness
wth a telemarketer, informng them they had won a prize and to
send noney to cover rel ated expenses; ABE, those with poor credit
histories, informng themthey could receive a loan or credit card
if they paid an advance-f ee.

In May 1994, Coscarelli was indicted for his activities with
ABE. He pleaded guilty that October to the conspiracy count; in
March 1995, he was sentenced to 60 nonths inprisonnent.

That Novenber, after having pleaded guilty the prior nonth to
t he ABE conspiracy count, Coscarelli was indicted for his activity
wth AFP. I n June 1995, he pleaded guilty and was sentenced; but,
in 1998, he was allowed to withdraw his gquilty plea. (This
foll owed an appeal by the Governnent concerning the sentence and
the matter being remanded. United States v. Coscarelli, 105 F. 3d
984 (5th Gr. 1997), rev'd in part en banc, 149 F.3d 342 (5th Cr
1998).) Thereafter, his notion to dism ss the second i ndi ct nent on
doubl e jeopardy grounds was sunmmarily denied; subsequently, for
purposes of this appeal, the court found that the issues raised
were not frivol ous. Accordingly, it granted Coscarelli’s
interlocutory appeal request. See United States v. Brackett, 113
F.3d 1396, 1398 (5th Cir.), cert. denied, 522 U.S. 934 (1997);
United States v. Dunbar, 611 F.2d 985 (5th Cr.)(en banc), cert.



denied, 447 U S. 926 (1980). As a result, trial on the
remai ni ng/ substantive counts is stayed.
1.

The Fifth Amendnent protects, inter alia, against a second
prosecution for the sanme offense post-conviction. E.g., United
States v. Beszborn, 21 F.3d 62, 67 (5th Gr. 1994). Doubl e
jeopardy clains are revi ewed de novo. Brackett, 113 F. 3d at 1398.
But, the district court’s underlying factual findings are revi ewed
only for clear error. United States v. C hak, 137 F.3d 252, 257
(5th Gr.), cert. denied, = US __, 119 S. . 118 (1998). The
district court summarily deni ed Coscarelli’s notion; thereafter, it
deni ed his request for an evidentiary hearing. In short, there are
no factual findings to review (As noted, the district court did
find, for interlocutory appeal purposes, that the issues raised in
the notion were not frivolous.)

For our de novo review, we exam ne the indictnents, as well as
evidence from trials or hearings. United States v. Vasquez-
Rodri guez, 978 F.2d 867 (5th Cr. 1992). Therefore, we reviewthe
docunents cited by the parties to the district court, but limted,
of course, to those in the record (pertinent information), as
di scussed bel ow. Accordingly, concerning the ABE-first-indictnent,
pertinent information is found in it, the plea agreenent, the
presentence report (PSR) and the sentencing hearing transcript.
For the AFP-second-indictnment, such informationis foundinit, and
the PSR (Because Coscarelli initially pleaded guilty to the

second-indictnent, a PSR was prepared and sentencing held. As



noted, he was later allowed to wthdraw that plea.) We al so
consi der the Governnent’s opposition to the notion to dismss (for
adm ssi ons).

In district court, the parties referred also to statenents
given to the FBI; Coscarelli does so here, extensively, and even
includes themin his record excerpts. But, those statenents are
not in the record. Therefore, they are not considered here.

To prevail on a double jeopardy claim a defendant nust show
that the two charged offenses are the sane in law and in fact.
United States v. Marable, 578 F.2d 151, 153 (5th Cr. 1978). |If
t he def endant establishes a prima facie claim the Governnent bears
t he burden of proving that the two indictnments invol ve separate and
di screte offenses. United States v. Schinnell, 80 F.3d 1064, 1066
(5th Gr. 1996); Beszborn, 21 F.3d at 69.

“The essential issue in the double jeopardy analysis
respecting conspiracy is whether one, or nore than one, agreenent
existed.” United States v. Deshaw, 974 F.2d 667, 673 (5th Cr.
1992). To determ ne whether a prior conspiracy conviction involves
the sane offense as one subsequently charged, five factors are
considered, as franmed in Marable, 578 F.2d at 154: (1) the tine
frame of each conspiracy; (2) the co-conspirators; (3) the charged
statutory offenses; (4) the overt acts charged, or any other
description of conduct that indicates the nature and scope of the
activity the Governnent seeks to punish; and (5) where the alleged
events for the conspiracy occurred. E.g., C hak, 137 F.3d at 258.

A



Based on our review of the above |isted pertinent information,
and in the light of these five factors, Coscarelli has established
a prima facie claim There is sonme overlap in the indictnents’
tinme frames. Both charge violating the sane statute. Sone of the
conspirators in both indictnents are the sane, although sone were
unindicted in the first, and sone were unknown in the second.

In addition, the overt acts are simlar; each involves using
the tel ephone to convince an individual, through fraud, to send
money in exchange for a larger benefit. The primary difference is
the lie told the individual. Additionally, the overt acts alleged
in the AFP-second-indictnent end in My 1994, supporting
Coscarelli’s contention that both schenes ended then

It appears that the two schenes were in the sane buil ding at
| east once; and frequently, because of their fraudul ent nature, the
two entities’ nanes and |ocations were changed to avoid posta
i nspectors and defrauded i ndi vi dual s.

Coscarel li having established a prinma facie claim the burden
shifts to the Government. W consider the five earlier described
factors. (Despite the Governnent addressing each factor
Coscarelli did not file a reply brief. Perhaps counsel felt the
factors had been covered adequately in his affirmative brief. But
there, as noted, great/repeated reliance was placed on FBI-
statenents that are not in the record.)

1
The CGovernnent’s contention that there were two separate and

distinct conspiracies is premsed, as reflected in Coscarelli’s



pl ea agreenent, on ABE operating, fromFebruary 1993 to July 1993;
and AFP, as alleged in the second-indictnent, operating fromthat
July to August 1994. Restated, the Governnent relies on that plea
agreenent to support its claimthat ABE s activities ceased in July
1993. The ABE-first-indictnent alleges, however, overt acts by
“defendants” as |ate as Septenber 1993. And, as noted, the overt
acts alleged in the AFP-second- indictnent ceased in May 1994. The
Gover nnent contends that the tine-frane-overlap is not significant;
and that, even if it is, this one factor is not dispositive. See
United States v. McHan, 966 F.2d 134, 138 (4th G r. 1992).

W find little, if any, overlap. As the record vividly
reflects, fraudulent telemarketing schenes have very short |ives;
t hey must frequently nove and change nanes. Coscarelli and his two
named co-conspirators (Garcia and Levings) for the ABE-first-
indictnment, parted conpany after about a nonth. Coscarel li
testified at the first sentencing hearing that he was not part of
the newy naned schene —Fi nancial Network —which operated at a
new |l ocation fromMay 1993 into July of that year. Fromthat July
into that Cctober, Garcia and Levings operated under yet another
name (Omega) at another |ocation. Therefore, sone of the
defendants in the ABE-first-indictnent were engaged in the schene
into the Fall of 1993. It appears that Coscarelli parted conpany,
at the latest, in July 1993.

2.
The Governnent admts in its opposition to the notion that

Coscarelli and his son were principal co-conspirators in both



oper ati ons. It contends, however, that Garcia and Levings, the

earlier referenced other naned co-conspirators in the ABE-first-

indictnment, were not alleged to be involved in the AFP-second-

conspiracy. The second indictnent alleges that persons unknown

were co-conspirators; but, we are not persuaded that Garcia and

Levings' role, if any, in the AFP-second-conspiracy has been shown.
3.

The CGovernnment concedes that both indictnents charge
Coscarelli under the sane statute. It contends, correctly, that
“[1]t is possible to have two different conspiracies to conmt
exactly the sane type of crinme”, United States v. Thomas, 759 F. 2d
659, 666 (8th Cr. 1985); and that, where the second conspiracy has
a different goal than the first, a second prosecution is not barred
by doubl e jeopardy. United States v. Guzman, 852 F.2d 1117, 1120-
24 (9th Cr. 1988). For purposes of our review for these two
schenes, we agree.

4.

Regarding the overt acts alleged, both schenes involved
tel emarketing. The Governnent notes that the m srepresentations
di ffered. For the AFP-second-indictnment, the targets were
susceptible to telemarketing fraud (had previous telenmarketing
hi story); they were infornmed they had won a prize for which they
had to nmake advance paynent of the taxes or a delivery fee. For
the ABE-first-indictnent, targeted were persons with poor credit
hi stories, who were told to pay an advance fee to secure a | oan or

credit card.



Al t hough the m srepresentation was different in each schene,
the end result was the sanme: defrauding an individual into paying
money for a larger prom sed benefit, which was never delivered.
But, the overt acts alleged differed.

5.

For the final factor, the Governnent contends that, although
bot h operati ons were conducted i n Houston, Texas, different offices
and mai l i ng addresses were used. Coscarelli agrees, but maintains
that such activity is the nature of tel emarketing fraud.

Based on our review of the pertinent data, and pursuant to our
consideration of the five factors, we concl ude that the Governnent
has nmet its burden to establish that the indictnments charge
separate of fenses. The conspiracies cover substantially different
time franmes; do not involve all the sanme key co-conspirators;
concern different schenes for which Coscarelli is charged with
viol ation of the sane statute; do not involve the sane basic overt
acts; and wusually took take place in different locations in
Houst on.

B

In the alternative, the Governnent, advances the “due
diligence” exception, recognized in United States v. Tolliver, 61
F.3d 1189 (5th Gr. 1995), that it raised in the district court.
Because the court did not reach this contention in denying
Coscarelli’s notion, the Governnent maintains summarily that,
should we find double jeopardy, the case should be renmanded for

consideration of this alternative position.



Qovi ously, our having found no double jeopardy, we do not
reach this alternative point. Instead, in our supervisory
capacity, we coment on this alternative point only in regard to
the incorrect manner in which it is addressed (better yet, not
addressed) by the Governnent here.

The “due diligence” point is addressed in Coscarelli’s
affirmative brief. The Governnent does not respond, other than, as
noted, to state summarily that, if a double jeopardy violation is
found, the case should be remanded to consider this alternative
point. The Governnent does not even state why the exception m ght
be applicable. The Governnent having failed to brief this point,
we woul d have considered it abandoned, had we been required to
reach it. FED. R App. P. 28(a)(9) (A, (b); 5TH QR R 28.3(j);
Yohey v. Collins, 985 F.2d 222, 224-25 (5th Gr. 1993).

L1l

For the foregoing reasons the denial of the notion to dismss

the conspiracy count is

AFFI RVED.



