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Bef ore JONES and BENAVIDES, Circuit Judges, COBB, District Judge.”
PER CURI AM **
Dr. Swate’ s nedical clinic was searched by DEA Agent Pack
and ot hers pursuant to warrants that suggested Swate was illegally

di spensing nethadone to his patients. O ficer Pack invited

District Judge for the Eastern District of Texas, sitting by
desi gnati on.

Pursuant to 5THOQR R 47.5, the court has determned that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



tel evision crews to acconpany her on two of the searches, and sone
of the events that transpired were |ater broadcast. (Search in
April 1992, and the officers permtted, not invited).

Dr. Swate sued Pack and other DEA officers for violation
of his Fourth Amendnent rights under a Bivens theory, because it
violated his right of privacy for the news nedia to acconpany the
officers in their search

The district court agreed with Dr. Swate and granted
sunmmary judgnent denying imunity to Pack and granting partial
judgnent on liability. Al other officials and issues have been
resol ved, and the only question on appeal is the district court’s
rul i ng agai nst Pack.

As the parties are aware, the U.S. Suprene Court recently
held that |law enforcenent officers were entitled to qualified
imunity when they permitted the nedia to acconpany them on the
search of a private residence, even though the search itself was

unconstitutional. Wlson v. Layne, 526 US |, S C

(1999). The search in WIson occurred, like this one, in 1992.
Wil e the court found that a constitutional violation had occurred,
it also held that the law was not “clearly established” at that
time that the search was unconstitutional. Since the scope of
qualifiedinmmunity depends upon public officials’ violatingclearly

established legal rights, i.e. those rights which are plainly



known, and no such plain |aw prohibited the nedia s attendance on
searches of private hones, immunity was required.

The only material difference between this case and W1 son
is that the DEA searched Dr. Swate’'s office, not his residence
This factor, however, favors Oficer Pack. For the Suprenme Court
expressly footed Wl son on the | ong standi ng expectation of privacy
in a person’s dwelling. Wether simlar expectations apply to a
pl ace of business was not decided by the court. The court’s
hol di ng that an acconpani ed search of a residence was not clearly
established in 1992 conpels the holding in this case that the
acconpani ed search of business prem ses, even if unconstitutional,
coul d not have been clearly established then.

Because the constitutionality of the search in this case
was not clearly established, the DEA officer is entitled to
qualified i munity.

The factors on which Dr. Swate relies in attenpting to
di stinguish this case from WI|son are unpersuasi ve. Swate waived
the argunent he now rai ses concerning the validity of the warrant;
in a district court, it was undisputed that Pack engaged in the
search pursuant to valid warrants. Further, Swate’s newy raised
contention concer ni ng hi s expectation of privacy in
physi cal / patient records is irrelevant. Texas | aw does not furnish
the basis for determ ning the reasonabl eness of official conduct

under the Fourth Amendnment. Davis Vv. Scherer, insert cite.

Finally, it is neaningless to assert that while the nmedia who

3



searched the WIlsons’ house did not publish pictures, they were
broadcast on national and | ocal television of the search nade here.

Because W1son conpels a finding of qualified inmmunity
for appellant Pack, the judgnent of the district court denying
qualified imunity and granting partial summary judgnment for Dr.

Swat e i s REVERSED.



