IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20932
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
ver sus

JOSE MARI A ALCANTAR, al so known as
Joe D anond, al so known as D anond Joe,

Def endant - Appel | ant.
Appeal fromthe United States District Court
for the Southern District of Texas

USDC No. H 94-CR-288-2

May 25, 1999
Before EMLIO M GARZA, DeMOSS, and BENAVIDES, G rcuit Judges.
PER CURI AM *

Jose Maria Alcantar requests a certificate of appealability
(COA) to appeal the district court’s dismssal of his notion to
vacate an illegal sentence under 28 U S.C. § 2255. The notion
that Alcantar filed in the district court was entitled a
“prelimnary” 8§ 2255 notion, which does not exist, and the court
properly construed the notion as a notion to vacate. Wthin his
nmoti on, however, Alcantar requested | eave to anend his pleadi ngs

before the Governnment was required to respond if discovery was

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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denied. Under FeED. R Cv. P. 15(a), a party may anmend a pl eadi ng
once as a matter of course before a responsive pleading is
served. After the district court’s ruling, Alcantar filed a
motion to alter or anmend judgnent under FED. R Qv. P. 59(e) in
whi ch he noted that he had expressed the desire to anmend in his
original notion. The district court’s denial of the Rule 59(e)
notion is reviewed for abuse of discretion. Southern

Constructors G oup, Inc. v. Dynalectric Co., 2 F.3d 606, 611 (5th

CGr. 1993).

G ven the brief anpbunt of tinme between the filing of
Al cantar’s notion and the district court’s order, the fact that
Al cantar requested the opportunity to anend his pleading, and the
fact that, under the Antiterrorismand Effective Death Penalty
Act (AEDPA), it is likely that Alcantar will not get another
opportunity to raise his clains, it was an abuse of discretion to
deny the original 8§ 2255 notion and to deny Alcantar’s Rule 59(e)
nmotion without allowing himthe opportunity to anmend. IT IS
ORDERED t hat Al cantar’s request for a COA is GRANTED and t he case
i s VACATED and REMANDED for further proceedings, including the
opportunity for Alcantar to anend his § 2255 notion.

COA GRANTED; JUDGVENT VACATED; CASE REMANDED.



