IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20880
Summary Cal endar

JACK JOLLY,
Pl ai ntiff-Appellant,
vVer sus
PAPPAS RESTAURANTS, | NC.

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(H97-CV-67)

June 30, 1999
Before JOLLY, SM TH, and PARKER, Circuit Judges.
PER CURI AM *

This case involves the appeal by Jack Jolly of a summary
judgnent ruling in the defendant’s favor. The defendant, Pappas
Restaurants, Inc. (“Pappas”), owns the Dot Coffee Shop (“Coffee
Shop”), an establishnment apparently frequented by Jolly and his now
deceased wi fe. The basis for the current controversy ari ses out of
an event that transpired on May 31, 1996--the day Jolly s wife was
released froma hospital stay. To celebrate, the couple went to

the Coffee Shop for dinner. Mdway through the neal, Jack Jolly

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



| eft the restaurant, apparently to assi st sone other party, and did
not return for approximately an hour and a half. During that tine,
Ms. Jolly, who was still nedicated, fell asleep at the table

When Jack Jolly returned, the Coffee Shop’s nmanager indicated that
she di sapproved of his behavior and did not want the two of them
back in the restaurant.

Over the next few nonths, M. Jolly clains that he was deni ed
service at the Coffee Shop. Pappas, on the other hand, argues that
the only request nmade of Jolly was that he finish his neals in a
reasonable tine frane. Pappas also notes that in June of 1996 it
provided Jolly wth coupons for $100 worth of free food and
apol ogi zed for its service. It has since increased the val ue of
t he coupons offered to $250. Throughout, it has repeatedly told
Jolly that he is welcone to dine at the Coffee Shop.

Jolly sued Pappas in state court, alleging intentional
infliction of enotional distress and violations of the Anmericans
wth D sabilities Act(“ADA"). The defendant renoved to the
Southern District of Texas. The district court dism ssed the bul k
of the case in a summary judgnent ruling that Jolly does not
chal | enge on appeal. The district court then ruled, in response to
Pappas’ notion, that with respect to the remaining claim a request
for injunctive relief under Title Il of the ADA, the court did not
have standing to hear the cl ai mbecause Jolly had not denonstrated

a need for injunctive relief.



On appeal, Jolly raises two issues. First, Jolly argues that
the defendant waived its right to challenge standing. Second,
Jolly argues that even if Pappas now argues that it wll welcone
hi mat the Coffee Shop, the fact that Pappas has denied himin the
past provides a sufficient basis for granting him an injunction
agai nst Pappas. After a careful review of the briefs and the
record in this case, we find neither of Jolly s argunents
per suasi ve.

As the district court correctly noted, a party never waives

its right to challenge subject matter jurisdiction. Avitts v.

Anoco Prod. Co., 53 F.3d 690, 692 (5th Gr. 1995) (“[T]he district
court “shall disniss the action’ whenever it appears by suggestion
of the parties or otherw se that the court |acks jurisdiction of
the subject matter.’” Fed. R Gv.P. 12(h)(3).).

Jolly’s second argunent--that the district court should have
concluded that he alleged a sufficient basis for an award of
injunctive relief--is equally unpersuasive. Inthe Fifth Grcuit,
“a plaintiff seeking injunctive relief based on an all eged past
wrong nmust show that there is a real or imedi ate threat that he

wll be wonged again.” Plumey v. Landmark Chevrolet, Inc., 122

F.3d 308, 312 (5th Gr. 1997); Arnstrong v. Turner Industries

Inc., 141 F. 3d 554, 563-64 (5th Gr. 1998). In this case, a review
of the record reveals facts that, evenin a light nost favorable to

Jolly, sinply do not provide a basis for finding such a threat.



For the foregoing reasons, the ruling of the district court is

AFFI RMED.



