IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20767
Summary Cal endar

LEO JACKSON,

Pl ai ntiff-Appellant,
V.
HOUSTON | NDEPENDENT SCHOOL DI STRI CT; PAUL PENA, JR
Individually and in his Oficial Capacity as Assistant
Supervi sor of Facilities, G ounds and Support Services,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
(H 96- CV- 4459)

June 29, 1999
Before KING Chief Judge, POLI TZ and BARKSDALE, Circuit Judges.
PER CURI AM *

Plaintiff-appellant Leo Jackson appeals the district court’s
grant of summary judgnent in favor of defendants-appellees
Houst on | ndependent School District and Paul Pefia, Jr. on his
Title VII and 42 U S. C. 8§ 1983 clains. W affirm

| . FACTUAL AND PROCEDURAL BACKGROUND

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



At the tine of the events giving rise to this lawsuit,
pl aintiff-appellant Leo Jackson, an African-Anerican man, was
enpl oyed by def endant - appel | ee Houston | ndependent School
District (“H SD" or “the District”) inits Facilities,

Mai nt enance, and QOperations Departnent (“FMJ), where he worked
as a supervisor of FMO s snall-engine repair shop. |In January
1995, Jackson wanted to apply for the position of Operations
Speci alist for Support Services, but, he clainms, that position
was “downgraded in classification for racial purposes” and

awar ded wi thout application or interviewto Raul Cruz, a Hi spanic
man.

Jackson did apply for the position of Qperations Manager |
and he was interviewed by a commttee conposed of defendant-
appel | ee Paul Pefa, Jr., who was Jackson’s inmmedi ate supervi sor,
Al Thonpson, and Bob Lucas. Al though Pefia gave Jackson the
hi ghest rating anong all the applicants, Jackson did not receive
a job offer. |Instead, the commttee hired José Noriega, a
Hi spanic nale. After he learned of the commttee’ s decision,
Jackson filed an internal grievance contending that race had been
a factor in the conmttee's failure to select himfor the
position. Shortly thereafter, in February 1995, Jackson
requested that the Operations Foreman |l position that he then
hel d be reviewed and reclassified. Pefia infornmed Jackson that
such a review woul d take place once the District had hired a
consul ting conpany to conduct it. Soon afterward, the D strict

engaged the Watt Conpany to carry out a reclassification study



of various District positions, and Jackson’s position was
reclassified as a result.

Jackson filed a charge of discrimnation with the Equa
Enmpl oynent Qpportunity Comm ssion (“EECC’) contendi ng that he was
deni ed certain pronotions and refused a request for job
recl assification because of his race. In addition, Jackson
clainmed that he suffered retaliation and deprivation of his
constitutional rights to liberty and equal protection. The EECC
issued a right to sue notice on Septenber 27, 1996, and on
Decenber 26, 1996, Jackson filed an action in the Southern
District of Texas against the District and Pefla (collectively,
“t he defendants”) asserting clains for race discrimnation and
retaliation under 42 U . S.C. 88 2000e to 2000e-17 (“Title VII1")
and for the deprivation of his rights to |liberty and equal
protection under 42 U S.C. 8 1983. The district court granted
summary judgnent for the defendants on all of Jackson’ s cl ai ns.
Jackson appeal s.

1. STANDARD COF REVI EW

We review a district court’s grant of summary judgnent de

novo, applying the sane standards as the district court. See

United States v. Johnson, 160 F.3d 1061, 1063 (5th Cr. 1998).

After consulting applicable law in order to ascertain the
material factual issues, we consider the evidence bearing on
those issues, viewng the facts and the inferences to be drawn
therefromin the |ight nost favorable to the non-novant. See Doe

v. Dallas Indep. Sch. Dist., 153 F. 3d 211, 214-15 (5th G r.1998).




Summary judgnent is properly granted if “the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law” Feb. R Qv. P.
56(c).
[11. DI SCUSSI ON

On appeal, Jackson challenges the district court’s grant of
summary judgnent on his Title VII and § 1983 clains. W address
each of his argunents in turn
A Title VII| Race Discrimnation O aim

Jackson al |l eges that the defendants?! discrimnated agai nst
hi mon the basis of his race by awardi ng the Operations
Speci alist for Support Services position to Cruz without an
interview instead of allow ng Jackson to apply; refusing to
pronmote himto Qperations Manager |; and failing pronptly to
review and reclassify the Operations Foreman Il position. Under

the framework set forth by the Supreme Court in MDonnell Dougl as

Corp. v. Geen, 411 U S. 792 (1973), a Title VIl1 plaintiff nust

first establish a prim facie case by a preponderance of the

evidence. See id. at 801-02. A plaintiff nmay prove a prim

! The defendants assert that Jackson has not provided any
briefing regarding his Title VII clains agai nst Pefia and that he
has therefore waived them Qur reading of Jackson' s brief
reveal s, however, that his argunents on his Title VII clains
appear to refer to both the District and Pefia, and we w ||
therefore treat this appeal as challenging the district court’s
grant of summary judgnent on Jackson’s Title VII clains against
bot h def endants.



facie case of discrimnation by showng (1) that he is a nenber
of a protected class, (2) that he sought and was qualified for an
avai |l abl e enpl oynent position, (3) that he was rejected for that
position, and (4) that the enpl oyer continued to seek applicants
wth the plaintiff’s qualifications. See id. at 801. Once
established, the prima facie case raises an inference of unlawf ul

di scri m nati on. See Texas Dep’'t of Comm Affairs v. Burdi ne, 450

U S 248, 254 (1981). The burden then shifts to the defendant
enpl oyer to articulate a legitimte, nondi scrimnatory reason for

the chal | enged enpl oynent action. See MDonnell Douglas, 411

U S at 802. |If the defendant cones forward with a reason which
if believed, would support a finding that the challenged action
was nondi scrimnatory, the inference of discrimnation raised by
the plaintiff’s prima facie case drops fromthe case. See

Burdi ne, 450 U.S. at 255 n.10. The focus then shifts to the
ulti mate question of whether the defendant intentionally

discrimnated against the plaintiff. See St. Mary’'s Honor Ctr.

v. Hicks, 509 U S. 502, 510-11 (1993).

We now apply these principles to the case before us. The
parties appear to agree that Jackson nade out a prinma facie case
of racial discrimnation. To neet their burden of offering a
| egitimate, nondi scrimnatory reason for their enploynent
deci sions, the defendants offered the foll ow ng expl anati ons.
Cruz, they stated, was awarded the Operations Specialist for
Support Services position wi thout an interview because that job

was filled adm nistratively during a departnent reorgani zation



and reclassification conducted pursuant to official D strict
procedure. As for the Operations Manager | position, the

def endant s expl ai ned that the selection commttee collectively
deci ded that Noriega was the best qualified candidate for the
position. Finally, with respect to the delay in review ng
Jackson’s Qperations Foreman Il position, the defendants averred
that it was necessary to hire a consulting firm before Jackson’s
j ob coul d be evaluated. These explanations, if believed, would
support a finding that the preference for Cruz and Noriega over
Jackson and the defendants’ failure pronptly to review Jackson’s
position were legitimte and nondi scrimnatory; the defendants

t hus have satisfied their burden of production. The defendants
need not persuade us that they were actually notivated by these
reasons; it is sufficient that they have rai sed a genui ne issue
of fact regarding whether they unlawfully discrim nated agai nst

Jackson. See Wllians v. Tinme Warner Operation, Inc., 98 F. 3d

179, 181 (5th G r. 1996) (citing Burdine, 450 U S. at 254).

We now turn to the question of whether the defendants
intentionally discrimnated agai nst Jackson on the basis of race.
Jackson may satisfy his sunmary judgnment burden by comi ng forward
either wwth direct evidence of discrimnatory intent or with
circunstantial evidence that the defendants’ rationale was

pretextual. See LaPierre v. Benson N ssan, Inc., 86 F.3d 444,

449 (5th Gr. 1996). W have articulated the test as foll ows:

[A] jury issue will be presented and a plaintiff can avoid
summary judgnent . . . if the evidence taken as a whole
(1) creates a fact issue as to whether each of the

enpl oyer’ s stated reasons was what actually notivated the
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enpl oyer and (2) creates a reasonable inference that [race]
was a determnative factor in the actions of which plaintiff
conplains. The enployer, of course, will be entitled to
summary judgnent if the evidence taken as a whol e woul d not
allow a jury to infer that the actual reason for the

di scharge was discrimnatory.

Wllians, 98 F.3d at 181 (first alteration in original) (quoting
Rhodes v. Guiberson Ol Tools, 75 F.3d 989, 995 (5th G r. 1996)

(en banc), an age discrimnation case, and applying Rhodes in the
race discrimnation context).

Jackson points to portions of Pefia’s deposition testinony
whi ch he contends constitute either direct evidence of
discrimnatory intent or circunstantial evidence that the
defendants’ rationale for denying himthe pronoti on and del ayi ng
hima job review was pretextual. Specifically, Pefia admtted
that he had received orders to “achi eve a balance in the
ethnicities”:

Q [By Jackson’s counsel] Does your division try to achieve

a balance in the ethnicities?

That’ s been our directive fromour superiors.
Coul d you repeat that, sir?
That has been a directive fromny superiors.

When was this directive fromyour superiors?
Through the years.

>0 >0 >

After Pefla explained that Johnnie Tates, his imedi ate

supervi sor, had given an oral “ethnic balancing” directive sone
three to seven or eight tines, nost recently within the |ast six
nmont hs, Jackson’s counsel conti nued:

Q Wiat specifically did M. Tates say in this directive?
A.  That we need to work toward bal anci ng our work force
wth ethnicity and gender.

Q D d he give any nore detail about what he neant by that?
A.  “Look at your nmakeup.”

Q Wen you say “l ook at your nakeup,” are you referring to
the et hnic nakeup?



A. (Wtness noddi ng head.)

Q After you've |ooked at your nakeup, what are you
supposed to do in order to achieve this balance that M.
Tat es has demanded?

A. Nothing, if you don’t have any vacanci es.

Q And if you do have a vacancy?

A.  You adverti se.

Q Were do you advertise?

A.  Through HR

Q How does advertising through -- HR, you nean Human

Resources, correct?

A. (Wtness noddi ng head.)

Q How does advertising help get the bal ance that your
supervi sors want ?

A It doesn’t. You |look for the best applicant for the
posi tion.

Later in the deposition, Jackson’s counsel asked whether Tates’s
raci al balancing directive was irreconcilable with the statenent
on the District’s personnel advertisenents that positions were to

be filled without regard to race or national origin. Pefia

responded:
A.  The position should be filled that (indicating); but you
al so need to | ook at the nmakeup, as he was telling us. In
ot her words, don’'t perpetuate it if sonebody is already
t here.
Q Wat do you nean by that last comment, sir? | don’t
under st and.
A.  Perpetuate?
Q Yes, sir.
A |If you re out of balance, don’t keep nmaking it nore out

of bal ance.

Q So that if you have too many African-Anmericans in a
particul ar division or departnent, you wouldn’t want to put
anot her African-American in?

A | didn't say that.
Q Howis that different from not perpetuating?
A | don’t know howto doit. | was never told howto do

it, so | never practiced it.

Q And you never asked howto do it?

A.  No.

In an affidavit signed sone two weeks after his deposition, Pefa
averred: “Prior to the selection process for the Operations
Manager position in 1995, | was directed by ny supervisor, M.
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Johnnie Tates, to ensure ethnic balancing in the various

di vi sions throughout the departnent. | interpreted M. Tates
[sic] directive as requiring that | ensure that discrimnation
was not a part of any enploynent decision in the departnent.”
The other two menbers of the selection conmttee stated in their
affidavits that they neither received any directive to consider
race or ethnicity nor did so during the application process for
t he Operations Manager | position.

Jackson has failed to raise a fact issue as to whether the
defendants intentionally discrimnated against him The only
evidence that race was a factor in any of the enpl oynent
deci si ons concerni ng Jackson was Pefia’s testinony that his
supervi sor occasionally nmade sonewhat anbi guous coments to the
effect that “we need to work towards bal anci ng our work force
wWth ethnicity and gender.” It is far fromclear that this
statenent was intended or interpreted as an order to
di scrimnate; indeed, Pefia testified that, to the extent that he
understood it at all, he took it to nean that he shoul d not
discrimnate in his hiring decisions. Myreover, there is no
evi dence that the defendants discrimnated on the basis of race
Wth respect to any of the incidents of which Jackson conpl ai ns.
Pefia testified, for exanple, that the District does nothing to
achi eve such ethnic balancing if there are no vacancies and that,
if a vacancy arises, it advertises through the human resources
departnent and offers the position to the best applicant. The

ot her nenbers of the Operations Manager | interview commttee



stated unequivocally that race was not a factor in their

deci sion. Jackson has adduced no nore than a scintilla of

evi dence that the defendants’ enpl oynent decisions wth respect
to himwere racially notivated and, of course, such a nere
scintilla of evidence is insufficient to defeat a notion for

summary judgnent. See Anderson v. Liberty Lobby, 477 U S. 242,

252 (1986).
B. Title VII Retaliation Caim

Jackson also clains that the defendants unlawful |y
retaliated against himafter he filed an internal grievance with
the District. Specifically, he alleges that they denied him
pronotions and refused his requests that his position be
reclassified, required himto perform an excessive nunber of
status reports, refused himfunds for necessary equipnent for his
departnent, and declined to assign hima new District vehicle to
use in performng his duties.

Title VII provides in relevant part that “[i]t shall be an
unl awf ul enpl oynent practice for an enployer to discrimnate
agai nst any of his enployees . . . because he has nade a
charge . . . under this subchapter.” 42 U S.C. 8§ 2000e-3(a). A
retaliation claimhas three elenents: (1) the enpl oyee engaged
in activity protected by Title VII; (2) the enployer took adverse
enpl oynent action agai nst the enpl oyee; and (3) a causal
connection exists between that protected activity and the adverse

enpl oynent action. See Mattern v. Eastman Kodak Co., 104 F. 3d

702, 705 (5th Gir. 1997).
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The district court properly granted sunmary judgnment for the
def endants on Jackson’s retaliation clainms. Mst of the
retaliation Jackson alleges that he suffered does not rise to the
| evel of an “adverse enploynent action.” Title VII was designed
to address only ultinmate enpl oynent decisions and not “every
deci si on made by enpl oyers that arguably m ght have sone
tangential effect upon those ultimte decisions.” Dollis v.
Rubin, 77 F.3d 777, 781-82 (5th Cr. 1995). *“Utinmate enpl oynent
deci sions” include acts “such as hiring, granting |eave,

di scharging, pronoting, and conpensating,” Mattern, 104 F.3d at

707, but not acts that are, at nost, tangential’ to future
deci sions that mght be ultinmte enpl oynent decisions,” id. at
708. Such acts as an increased status report requirenent and
refusal to provide tools or a new vehicle are not ultimate
enpl oynent decisions. Finally, although the alleged denials of
pronoti onal opportunities and an i nmedi ate recl assification are
adverse enpl oynent actions, the record fails to show a causal
connection between the filing of his grievance and these actions,
and, in his brief to this court, Jackson ignores this el enent of
his retaliation claimaltogether.
C. Section 1983 O aim Against the District

Jackson also clains that the District? is liable to him

under 42 U. S.C. 8 1983 because it deprived himof his rights to

liberty and equal protection by categorizing himbased on his

2 We will discuss Jackson’s 8 1983 cl ains against the
District and Pefla separately because we di spose of them on
di fferent grounds.
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race. It is well-settled that a | ocal governnental body such as
the District is |iable for danages under 8§ 1983 for
constitutional violations resulting fromofficial policy or

custom See Monell v. Dep’'t of Soc. Servs., 436 U.S. 658, 690-91

(1978). A local governnent is responsible under 8§ 1983 “when
execution of [the] governnent’s policy or custom whether nmade by
its | awmakers or by those whose edicts or acts may fairly be said
to represent official policy, inflicts the injury . . . .7 Ild.
at 694. A local governnent nmay not, however, be held liable
under § 1983 for the unconstitutional acts of its non-
pol i cymaki ng enpl oyees; municipal liability cannot rest on a
theory of respondeat superior. See id. at 691. This circuit has
defined an official policy for whose execution a | ocal governnent
may be found |iable as:
A policy statenment, ordinance, regulation, or decision
that is officially adopted and promul gated by the
[district] . . . or by an official to whomthe
[district] ha[s] delegated policy-making authority; or
A persistent, w despread practice of [district]
officials or enployees, which, although not authorized
by officially adopted and promul gated policy, is so
common and wel |l settled as to constitute a customthat
fairly represents [district] policy. Actual or
constructive know edge of such custom nust be
attributable to the governing body of the nunicipality
or to an official to whomthat body had del egated
pol i cy-maki ng authority.

Eugene v. Alief Indep. Sch. Dist., 65 F.3d 1299, 1304 (5th Gr.

1995) (alterations in original) (quoting Johnson v. More, 958

F.2d 92, 94 (5th G r. 1992)). \Wether a particular entity has
final policymaking authority is a question of state |law, and the
identification of those officials whose decisions represent the
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official policy of the |local governnental unit is a |egal
question to be resolved by the trial judge before the case is

submtted to the jury. See Jett v. Dallas Indep. Sch. Dist., 491

U S 701, 737 (1989).
Wth these principles in mnd, we turn to Jackson’s cl ains
against the District. Under Texas |law, the board of trustees is

responsi ble for determ ning school policy. See Gonzalez v.

Ysleta Indep. Sch. Dist., 996 F.2d 745, 752 (5th Cr. 1993).

Jackson has adduced no evi dence whatsoever that his alleged
injuries stemmed froman official policy pronmul gated by the board
of trustees or froma persistent, w despread practice of District
of ficials and enpl oyees of which the board had actual or
constructive notice. Rather, he clains that Dr. Paige, the
District’s superintendent, gave Tates, who in turn passed the
instruction to Pefia, a directive regarding ethnic bal anci ng, and
that Paige’s invol venent subjects the District to liability.
Jackson has produced no evidence, however, that the District’s
board of trustees delegated final policynmaking authority to
Paige. W therefore conclude that the District cannot be liable
t o Jackson under § 1983.
D. Section 1983 d ai m Agai nst Pefa

Finally, Jackson clains that Pefia is liable to hi munder 42
U S. C 8§ 1983 because Pefla violated his rights to |iberty and
equal protection. Pefia contends, however, that he is entitled to
qualified imunity. Public officials acting wthin the scope of

their official duties are shielded fromcivil liability by the
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doctrine of qualified imunity. See Eugene, 65 F.3d at 1305

(citing Harlow v. Fitzgerald, 457 U S. 800, 815-19 (1982)).

Qualified imunity does not, however, shield a public official
whose conduct violates clearly established constitutional rights,
if a reasonabl e person woul d have known that such conduct was
unconstitutional. See id. The exam nation of a claim of
qualified imunity is a two-step inquiry. First, a court nust

determ ne whether the plaintiff has alleged a violation of a

clearly established right. See Fontenot v. Cormer, 56 F.3d 669,
673 (5th Cr. 1995). Second, the court nust deci de whether the
def endant’ s conduct was “objectively reasonable in light of the

| egal rules applicable at the tinme of the alleged violation.”
Id.

Wi | e Jackson has a clearly established right to be free
fromracial discrimnation in enploynment, the evidence sinply
does not support the conclusion that Pefia acted in an objectively
unr easonabl e manner. The record does not denonstrate what
connection, if any, Pefla had to the decision to award Cruz the
Operations Specialist for Support Services position. It does
show t hat Pefia rated Jackson hi ghest anong the finalists for the
Operati ons Manager | position, that the interview panel
collectively chose to recomend Noriega, and that Pefia did not
i medi ately review and reclassify Jackson’s position because he
w shed to enploy a consulting conpany to review all positions.

As we expl ai ned above in Section Ill1.A Pefia’s deposition

testi nony--Jackson’s only evidence that race was a factor in any
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of the enpl oynent decisions of which he conpl ai ns--does not so
much as raise a fact issue as to whether Jackson was
di scrim nated agai nst on the basis of race. Thus, Pefa
reasonably coul d have thought his actions to be consistent with
the rights he allegedly violated, and he is therefore entitled to
claimthe defense of qualified i munity.

' V. CONCLUSI ON

For the foregoing reasons, we AFFIRM the judgnent of the

district court.
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