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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20634
Summary Cal endar

DEBORAH ANN BURBANK- EMVULA,
Pl ai ntiff-Appellant,
ver sus

KENNETH S. APFEL, COW SSI ONER OF SOCI AL
SECURI TY, ET AL.,

Def endant s,
KENNETH S. APFEL, COMM SSI ONER OF SOCI AL SECURI TY,
Def endant - Appel | ee.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas
USDC No. H- 95-CV-5068
 July 19, 1999
Bef ore H G3 NBOTHAM JONES, and DENNI'S, Circuit Judges.
PER CURI AM *

Deborah Ann Bur bank- Envul a appeals fromthe district court’s
order denying her notion filed pursuant to Fed. R GCv. P. 60(b),
seeking relief fromthe district court’s judgnent affirmng the
deni al of her application for disability insurance benefits and
suppl enental security incone. She has also filed six notions to
suppl enent the record. Wile we may not issue factual findings

on new evi dence, we may review such evidence to determ ne whet her

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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the case should be remanded to the Comm ssioner of Soci al

Security for consideration of the new evidence. Haywood v.

Sullivan, 888 F.2d 1463, 1471 (5th Cr. 1989). W may so renmand
only “upon a show ng that there is new evidence which is materi al
and that there is good cause for the failure to incorporate such
evidence into the record in a prior proceeding.” 42 U S.C
8 405(9)(19).

The new nedi cal evidence submtted by Burbank-Envula is not
materi al because it is cunulative and does not relate to the

relevant tinme period. See Lathamv. Shalala, 36 F.3d 482, 483

(5th Gr. 1994). She has also failed to show good cause for her

failure to obtain this evidence previously. See Haywood v.

Sullivan, 888 F.2d 1463, 1472 (5th Cr. 1989). The financia
earni ngs statenents submtted by Burbank-Emvula are irrel evant
and not material because her application for benefits was denied
based on a finding that she was not disabled. Burbank-Emula
seeks to supplenent the record with a taped copy of the
adm nistrative hearing held before the Admnistrative Law Judge
(ALJ) because she believes the transcript to be erroneous and
i nconsi stent. Exam nation of the transcript reveals that her
contention has no nerit. Finally, Burbank-Envula has submtted a
copy of the exhibits page to the AL)' s decision. The information
contained on this page is already contained in the record.
Accordingly, all of her notions to supplenent the record are
DENI ED

An appeal fromthe ruling on a Rule 60(b) notion may not be

treated as an appeal fromthe underlying judgnent itself. Aucoin
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V. K-Mart Apparel Fashion Corp., 943 F.2d 6, 8 (5th Gr. 1991).

Qur review of the denial of a Rule 60(b) nmotion is limted to
whet her the denial was “so unwarranted as to constitute an abuse

of discretion.” Seven Elves, Inc. v. Eskenazi, 635 F.2d 396, 402

(5th Gir. 1981).

Bur bank- Envul a has proffered many argunents on appeal, but
only four of these seek relief available in a Rule 60(b) notion.
See Fed. R Cv. P. 60(b). Burbank-Emvula’ s conclusory
contention of unspecified procedural error is inadequately

briefed and is therefore deened abandoned. See Yohey v. Collins,

985 F. 2d 222, 224-25 (5th Cr. 1993). As stated previously, her
argunent that the admnistrative hearing transcript is erroneous
| acks nmerit. Burbank-Envul a concedes that the new nedi cal

evi dence she has submtted is the same as the evidence consi dered

by the ALJ. See Brown v. Petrolite Corp., 965 F.2d 38, 50 (5th

Cr. 1992)(newly discovered evidence justifies Rule 60(b) relief
only if it is material and controlling and clearly would have
produced a different result had it been presented before the
original judgnent was entered). Finally, Burbank-Emvul a argues
that the district court conmtted a mstake of lawin affirmng
the ALJ' s decision that she is not disabled due to obesity.

Bur bank- Emvul a rai sed this issue, which involves the resolution
of factual question, for the first tinme on appeal; it wll not be

considered. See Diaz v. Collins, 114 F.3d 69, 71 n.5 (5th Gr.

1997). The district court did not abuse its discretion by
denyi ng Bur bank-Enmvul a’s Rul e 60(b) notion.

AFFI RVED.



