IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20439
Summary Cal endar

GERALD PI ETER ZWARST,
Peti ti oner- Appel | ant,
ver sus

GARY L. JOHNSON, DI RECTOR, TEXAS DEPARTMENT
OF CRIM NAL JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondant - Appel | ee.
Appeal fromthe United States District Court
for the Southern District of Texas

USDC No. H 97-CV-3536

March 16, 1999
Before EMLIO M GARZA, DeMOSS, and BENAVIDES, G rcuit Judges.
PER CURI AM *

Cerald Pieter Zwarst, Texas prisoner # 485451, requests a
certificate of appealability (COA) to appeal the district court’s
di sm ssal of his petition for habeas relief under 28 U S.C. 8§
2254 as tine-barred. He argues that his 8§ 2254 petition was
tinmely filed because his second state habeas application, filed
on April 24, 1997, served to toll the statute of |[imtations.
Because the second state petition was filed within the grace

period by virtue of being filed on April 24, 1997, IT IS ORDERED

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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that Zwarst’s request for a COAis granted and the case is

REMANDED for further consideration. See Fl anagan v. Johnson, 154

F.3d 196, 199-200 and n.2 (5th Gr. 1998)(grace period runs
t hrough April 24, 1997).

We do not reach either of the other two grounds of dism ssal
asserted by Johnson as they did not formthe basis of the
district court’s deci sion.

COA GRANTED; JUDGVENT VACATED; CASE REMANDED.



