IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20332
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
NEREI DA RI VERA- AGUI RRE
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas

USDC No. H 97-CR-180-2

June 17, 1999

Before EMLIO M GARZA, BENAVI DES, and PARKER, Circuit Judges.
PER CURI AM *

Nereida R vera-Aguirre (“Rivera”) challenges the sentence
i nposed follow ng her guilty-plea conviction for harboring and
ai ding and abetting the harboring of illegal aliens, in violation
of 8 US.C 8§ 1324 and 18 U.S.C. §8 2. She argues that the
district court nmade the followi ng sentencing errors: 1) failing
to award a three-level reduction, pursuant to U S S G
8§ 2L1.1(b)(1), because the offense was commtted other than for

profit; 2) inposing a six-|level enhancenent for harboring nore

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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than 25 but less than 99 aliens, pursuant to the 1997 version of
8§ 2L1.1(b)(2)(B), because the application of the anmended version
in her case violates the Ex Post Facto C ause; and 3) failing to
grant her notion for a downward departure fromthe applicable
gui del i nes range.

Rivera has failed to show that the district court erred in
finding that the offense was commtted for profit and has failed
to carry her burden of showing that she | acked a profit notive;
her 8§ 2L1.1(b)(1) argunment is therefore without nerit. See
§ 2L1.1, comment. (n.1); United States v. Cuellar-Flores, 891

F.2d 92, 93 (5th G r. 1989). The inposition of the six-Ievel
i ncrease, pursuant to the 1997 version of 8§ 2L1.1(b)(2)(B), did

not violate the Ex Post Facto C ause. See United States V.

Fields, 72 F.3d 1200, 1216 & n.6 (5th Gr. 1996); 8§ 2L1.1,
coment. (historical note). Rivera s inplied argunent that the
district court should have enpl oyed the 1995 version of the
guidelines in part and the 1997 version in part is also
unper suasi ve. See 8§ 1B1.11(b)(2).

This court |acks jurisdiction to consider Rivera s
contention that the district court erred in failing to grant her

nmotion for a dowmnward departure. See United States v. Brace, 145

F.3d 247, 263 (5th Gr.)(en banc), cert. denied, 119 S. . 426

(1998). Accordingly, the district court’s judgnment is
AFFI RVED.



