IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20260
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
MARI O HERNANDEZ, al so known as Mar achi

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H97-CR-35-1

Oct ober 20, 1999

Before JONES, W ENER, and STEWART, Circuit Judges.
PER CURI AM *

Def endant - appel | ant, Mari o Her nandez, appeals his conviction
and sentence on drug charges. Finding no error, we affirm

Her nandez pl eaded guilty to one count of conspiracy to
possess with intent to distribute heroin. He cooperated
substantially with the Governnent and, in return, the Governnent
recomended a downward departure pursuant to U. S.S.G § 5K1. 1.
Her andez received a sentence of 188 nonths, a significant

reduction fromthe guideline mnimum of 360 nonths.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Her nandez now contends that he believed that the Governnment
agreed to a sentence of 120 nonths and that the district court
was aware of this belief. Therefore, he argues, the district
court should have allowed himto withdraw his guilty plea or
shoul d have held an evidentiary hearing on whet her an agreenent
exi st ed.

Hernandez failed to file a notion to wi thdraw pursuant to
FED. R CRM P. 32. Thus, he has forfeited any objection and his

clains are subject only to plain error review See United States

v. Palonpb, 998 F.2d 253, 256 (5th G r. 1993). A review of the
record denonstrates that the district court commtted no error,
much less plain error.

At his rearrai gnment, Hernandez repeatedly inforned the
court that he understood that any recomendati on by the
Governnent was just that, a recommendati on, and was not binding
in any fashion upon the court. Hernandez’ own sentencing
menor andum st ated that the Governnment agreed to reconmend a
sentence of 120 nonths. Further, when his counsel stated at
sentencing that there was an agreenent of 120 nonths, the
district court pronptly stated that the Governnent coul d not
agree to a sentence and that the court woul d deci de the sentence.
Her nandez’ counsel unequivocally agreed with the district court
and stated that there was no reason that sentence should not be
i nposed. Thus, Hernandez’ own statenents to the court, as well
as the statenents of his counsel, belie his current clains that
he believed there to be a binding agreenent for a 120-nonth

sent ence.
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Accordingly, the district court commtted no error in either
failing to vacate Hernandez’ plea sua sponte or in failing to
hold an evidentiary hearing on the existence of an agreenent for
a prison termof 120 nonths. For the foregoing reasons, we
AFFI RM t he judgnent of the district court.

AFFI RVED.



