IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20258
Conf er ence Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
ver sus

JUAN MANUEL SAUCEDA, al so known as
Manuel Sauceda,

Def endant - Appel | ant.
Appeal fromthe United States District Court
for the Southern District of Texas

USDC No. H97-CR-130-1

February 10, 1999
Bef ore BARKSDALE and EM LIO M GARZA, Circuit Judges.”
PER CURI AM **

Appel I ant Juan Manuel Sauceda appeals his conviction for
conspiracy to possess with intent to distribute cocaine. Sauceda
argues that his counsel was ineffective for failing to tell him
prior to Sauceda taking the stand in his own defense, that the
district court, rather than the jury, would be sentencing him

Sauceda contends that he testified so that the jury would

“This matter is being decided by a quorum 28 U S.C. §
46(d).

Pursuant to 5THGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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mtigate his sentence. “As a general rule, Sixth Arendnent
clains of ineffective assistance of counsel cannot be litigated
on direct appeal, unless they were adequately raised in the

district court.” United States v. G bson, 55 F.3d 173, 179 (5th

Cir. 1995). The court will reach the nerits of the claimonly
“Iin rare cases where the record [allows the court] to evaluate

fairly the nerits of the claim” United States v. Higdon, 832

F.2d 312, 314 (5th Gr. 1987).

This is not one of those “rare cases.” W decline to review
this clai mbecause it was not adequately raised before the
district court. W therefore AFFIRMthe judgnent, but w thout
prejudi ce to a subsequent notion under 28 U.S.C. § 2255. W
express no view on the nerits of such notion.

AFFI RVED.



