IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-20150
Summary Cal endar

ASTRODOVE USA, a Division of Houston McLane Conpany | nc,
Plaintiff - Appellee,
V.
DUR UNI TED ENTERTAI NMENT | NC
Def endant s,
DUR UNI TED ENTERTAI NMENT | NC
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(H97-CV-2677)

March 23, 1999
Before KING Chief Judge, JOLLY and DUHE , Crcuit Judges.
PER CURI AM *
Plaintiff-appellee Astrodone U S. A brought a breach of
contract clai magai nst defendant-appellant Dur United
Entertainnent, Inc. The district judge granted Astrodone

U S A’s notion for summary judgnent and awar ded danmages. Dur

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



United Entertai nnment, Inc. appeals, arguing that a genuine issue
of material fact exists as to whether Astrodonme USA committed a
mat eri al breach, thus excusing its nonperformance. W affirm
|. FACTUAL AND PROCEDURAL BACKGROUND

Dur United Entertainnment, Inc. (Dur United) contracted with
Astrodonme U. S. A (Astrodone) to | ease the Astrodone for the
“Three Tenors 1996/ 97 World Tour G and Finale,” to take place on
March 16, 1997

The contract between Dur United and Astrodone contai ned
three provisions relevant to this appeal. First, the parties

agreed that “all alterations or additions to the Leased Prem ses
that nmay be required to stage the [concert], including . . . the
addition of lighting and/or sound facilities in addition to those
already existing . . . shall be done only with the prior witten
consent of [Astrodone] which shall not be unreasonably w thheld.”
Second, Dur United and Astrodone contracted that Dur United woul d
“not nmake any alterations to the Leased Prem ses w thout prior
written consent of [Astrodone] except for those set forth in the
Techni cal R der for the Astrodone, which has been approved by
[the parties].” The Technical Ri der provided that the sound
systemfor the Three Tenors concert would be hung froma grid.
Lastly, the parties agreed that if the Three Tenors concert
“i's cancel ed and/or reschedul ed and does not take place on March
16, 1997, and provided the Leased Prem ses is vacant on March 16,

1997, due to the sole reservation of sane by Dur [United],

inlieu of the rental fee . . . [Dur United] shall pay



[ Astrodone] a guar anteed vacancy fee in the [anpunt of] $350, 000
if [Dur United] notifies [Astrodone] of a cancellation or
rescheduling of the [concert] after March 3, 1997.”

Dur United cancel ed the event after March 3, 1997, and
Astrodone subsequently filed suit against Dur United for breach
of contract in state court. Dur United renoved the suit to the
United States District Court for the Southern District of Texas
on the basis of diversity jurisdiction. Astrodone filed a notion
for summary judgnent, arguing that Dur United owed Astrodone the
agreed- upon vacancy fee and reasonabl e attorneys’ fees due to Dur
United s cancellation of the Three Tenors concert. Astrodone
attached two affidavits to its notion. The first affidavit
concerned the reasonabl eness of the attorneys’ fee request, and
the other was by Teresa Herbert, Astrodone’ s Legal Manager.
Herbert stated in her affidavit that she was the custodi an of the
| ease between Astrodone and Dur United, that Dur United cancel ed
the Three Tenors concert after March 3, 1997, and that the
Astrodonme was vacant on March 16, 1997. A copy of the |ease
contract (wthout the Technical Rider) was attached to Herbert’s
affidavit.

Dur United filed a notion in response to Astrodone’s summary
judgnent notion, in which it argued that Astrodone had materially
breached the contract by unreasonably w thhol ding permssion to
hang speakers fromthe Astrodone ceiling, thus discharging Dur
United’ s duty to performthe contract. Dur United attached

several affidavits and the Technical Rider to the contract to its



response. The district court granted Astrodone’ s sunmary
j udgnent notion on February 6, 1998, and awar ded Astrodone
$390, 000 (the $350,000 vacancy fee plus $40,000 in attorneys’
fees) and pre- and post-judgnent interest. Dur United tinely
appeal ed.

Dur United advances two argunents on appeal in support of
its assertion that summary judgnent was inappropriate. First,
Dur United argues that a genuine issue of material fact exists as
to whether Astrodone materially breached the contract by
unreasonably wi t hhol di ng perm ssion to hang a speaker system from
the Astrodone ceiling. Second, Dur United maintains that
Astrodonme was not entitled to summary judgnent because Astrodone
failed to establish that it tendered performance. W consi der
these argunents in turn

1. DI SCUSSI ON
We review the district court’s grant of sunmary judgnment de

novo. See Norman v. Apache Corp., 19 F. 3d 1017, 1021 (5th G

1994). Summary judgnent is proper “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law” Feb. R Qv. P.

56(c); see Celotex Corp. v. Catrett, 477 U S. 317, 327 (1986).

We nust view all evidence in the |ight nost favorable to the
party opposing the notion and draw all reasonable inferences in

that party’'s favor. See Anderson v. Liberty Lobby, Inc., 477




U S. 242, 255 (1986).

Dur United first argues that it presented summary judgnent
evi dence that Astrodone breached the | ease agreenent and
therefore that its nonperformance was excused. Dur United
mai ntai ns that Astrodone materially breached the contract by
unreasonably refusing to permt its agents to hang speakers from
the roof of the Astrodone, which it clains was the only speaker
configuration that would provide for adequate sound quality
during the Three Tenors concert.

In support of this contention on appeal, Dur United relies
solely on an affidavit of Al exander Yuill-Thornton Il (Thornton),
a professional sound designer and engi neer who inplenented the
sound system for the Three Tenors concerts. Thornton stated in
his affidavit that he initially proposed a plan to hang speakers
fromthe roof of the Astrodone, but that he was told by Dur
United that Astrodone inforned it that the plan would have to be
nodi fied to reduce the aerial load. Thornton testified that he
then devised a second, and later a third, sound plan that

“addressed all of [Astrodone’s] concerns,” but that he was
informed by Dur United that Astrodone rejected these plans.
Thornton stated in his affidavit that the difference in sound
quality between his first and third plans was “significant,” and
that, after Astrodone rejected his third proposal, he advised his
enpl oyer, apparently the organi zation in charge of coordinating

the sound systemfor the Three Tenors concert, that “the sound

for this concert would not be up to our usual standards.”



Thornton concluded his affidavit with a statenent that he had
personal know edge, through his discussions with Dur United, that
Astrodonme representatives “significantly altered the wei ght
limts which they would allow us to enploy, [and] therefore
significantly reduced the aerial |oad which would be all owed any
of the systens required for this concert, including the sound
system-- to the significant detrinent of any operatic
production.”

Dur United argues that these portions of the Thornton
affidavit support its assertion that it has raised a genui ne
i ssue of material fact that Astrodone unreasonably w thheld
perm ssion to hang speakers fromthe Astrodone ceiling. W
di sagree. First, the contract between Astrodone and Dur United
does not in any way indicate that any speakers were to be hung
fromthe ceiling of the Astrodone. To the contrary, the
Techni cal R der nmakes clear that the sound systemwas to be
installed on the sides of a grid, and Dur United does not argue
that the gridis, or is part of, the Astrodone ceiling. Dur
United has presented no summary judgnent evi dence suggesting the
exi stence of any witing altering the contract to all ow Dur
United to hang speakers fromthe Astrodone ceiling, as required
by the contract.

Second, the Thornton affidavit is insufficient to raise a
genui ne issue of material fact that Astrodonme unreasonably
refused Dur United' s request to hang the speakers fromthe

ceiling. Thornton's affidavit states only that he | earned from



his client, presumably Dur United, that Astrodone rejected three
sound plans for the Three Tenors concert; he | acks any personal
know edge that Astrodone actually rejected the plans or that
Astrodone was unreasonable in rejecting the plans.! See BMG

Music v. Martinez, 74 F.3d 87, 90 n.18 (5th Cr. 1996) (refusing

to consider affidavit based on third party affiant’s | ack of
personal know edge concerning transaction). Dur United points to
no summary judgnent evi dence on appeal that indicates that
Astrodonme was presented with alternative plans, or, nore
inportantly, that even if it was presented with plans, that
Astrodone acted unreasonably in withholding its perm ssion on the
pl ans.

Thus, even viewing Thornton’s affidavit in the |ight nobst
favorable to Dur United, we conclude that the district court did
not err in finding that Dur United failed to raise a genui ne
issue of material fact on this issue. The contract did not cal
for hangi ng speakers fromthe ceiling, and Dur United points to
no summary judgnent evidence in its brief that rai ses a genui ne
issue of material fact that Astrodone acted unreasonably in
w t hhol di ng perm ssion to hang speakers.

Dur United next argues that the district court erred in

! Thornton’s affidavit does state that “the Done, when
| oaded evenly and with professional care, could support the
significant, even enornous, weight of |ighting and sound
systens.” However, Thornton nmakes clear that this statenent is
based on “information and belief, and not of [his] personal
know edge.” Statenents nmade on “belief or ‘on information and
belief’ cannot be utilized on a sunmary-judgnent notion.” 10B
Charles Alan Wight et al., FEDERAL PRACTICE AND PROCEDURE § 2738
(1998) (footnote omtted).




granting summary judgnent to Astrodone because Astrodone failed
to present any evidence concerning each of the essential elenents
of its breach of contract claim |In order to prevail on a breach
of contract clai munder Texas law, a party nust prove: (1) the
exi stence of a valid contract, (2) that the plaintiff perforned
or tendered performance, (3) that the defendant breached the
contract, and (4) that the plaintiff was danaged as a result of

t he breach. See Prudential Sec., Inc. v. Haugland, 973 S. W 2d

394, 396 (Tex. App.--El Paso 1998, wit denied); Garner v. Corpus
Christi Nat’'l Bank, 944 S.W2d 469, 476 (Tex. App.--Corpus

Christi 1997, wit denied), cert. denied, 119 S. C. 410 (1998).

Dur United argues specifically that Astrodone failed to present
any evidence that Astrodone perforned or tendered perfornmance.

W find no nerit to this argunent. The affidavit of Teresa
Her bert, Astrodone’s Legal Manager, states that the Astrodone was
vacant and was not rented to any other party on the date of the
proposed Three Tenors contract, March 16, 1997. Astrodone
therefore presented summary judgnent evidence that it perforned
its obligations under the contract. |In addition, “a denial that
a condition precedent occurred nmust be specifically and
particul arly pleaded and such matters may not be raised by a

general denial.” Trinity Carton Co., Inc. v. Falstaff Brew ng

Corp., 767 F. 2d 184, 192 (5th Cr. 1985) (citations omtted).
Dur United provided only a general denial of Astrodone’s claimin

its original petition that “all conditions precedent to

performance of these terns of the Lease have been perfornmed by



[ Astrodone] or have occurred.” W are therefore unpersuaded by
Dur United s argunent that summary judgnent was inappropriate on
this ground.

Lastly, Dur United argues that the district court inproperly
relied on the two affidavits attached to Astrodone’s notion for
summary judgnent. Dur United objects to Teresa Hebert’s
affidavit on the ground that the attached copy of the contract
bet ween Dur United and Astrodone did not include the Techni cal
Rider. At the hearing, the district court considered the
rel evant portions of the Technical Rider, which were introduced
into the record by Dur United, and neither party objected to the
district court’s intention to rule on the sunmary judgnment notion
based on the record at that tine.

Dur United al so objects to the Astrodone’s affidavit by its
attorney in which the attorney stated that a $70, 000 attorneys’
fee was reasonable, claimng that it is deficient because it
fails to attach an actual copy of the attorney’s contract with
Astrodonme. This argunent |acks nerit; Dur United failed to
object at the district court’s hearing that a $40, 000 award for
attorneys’ fees was unreasonable, and, in any event, we concl ude
that the district judge did not abuse his discretion in finding a
$40, 000 award reasonabl e.

[11. CONCLUSI ON
For the foregoing reasons, we AFFIRM the judgnent of the

district court.



