IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-11487
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
ERNESTO LOPEZ, al so known as Nestor

al so known as Ernesto Lnu,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 3:97-CR-409-P-24

February 3, 2000
Bef ore H G3 NBOTHAM DeMOSS, and STEWART, Circuit Judges.
PER CURI AM *

Jose A. Stewart has noved for | eave to withdraw as court -
appoi nted counsel for Ernesto Lopez and filed the brief required by
Anders v. California, 386 U S. 738, 744 (1967). Lopez has filed a
noti ce of appeal to challenge his sentence.

Lopez' brief in response states that his presentencing report
i ncluded convictions that are not his, and that his sentence was
determ ned on the basis of an incorrect crimnal history category.
Lopez states that he inforned Stewart of these inaccuracies before

sentencing, and that Stewart said he would ensure that the

"Pursuant to 5TH QR R 47.5, the court has determn ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



convi ctions were not considered i n deciding Lopez' sentence. Lopez
argues that he was denied effective assistance of counsel because
Stewart did nothing about the mstaken information in his
presentencing report.

An ineffective assistance of counsel claim will not be
consi dered on direct appeal when the issue was not raised in the
district court wunless the record is well-developed, because
otherwi se the court nust speculate about the reasons for the
attorney's decisions. See United States v. Bounds, 943 F.2d 541,
544 (5th Cr. 1991)(requiring "substantial details about the
attorney's conduct"). Lopez's brief includes letters to Stewart
and the probation officer asserting that the presentencing report
lists convictions that are not his. These letters do not provide
the kind of record necessary to consider his claim on direct
appeal .1

Lopez clains that he was sentenced on the basis of false
information in his sentencing report. "[A] defendant may not be
sentenced on the basis of information which is materially untrue.™
United States v. Brice, 565 F.2d 336, 337 (5th Gr. 1977).
However, he did not object to the presentencing report at his
sent enci ng hearing. When a defendant fails to object to the
district court's calculation of his crimnal history category, his
appeal of the claimis reviewed for plain error. See United States

v. Lopez, 923 F.2d 47, 49 (5th Gr. 1991). Plain error is clear

Lopez’ <claim would be nore appropriately raised in a
proceedi ng under 28 U.S.C. § 2255.
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and obvious error that affects a party's substantial rights. See
United States v. WIlIlianmson, 183 F.3d 458, 463 (5th Cr. 1999).
Because Lopez offers nothing but his contention that the crimnal
hi story on his presentencing report is not his, there is no clear
and obvi ous error.

Qur independent review of the briefs and record discl oses no
nonfrivol ous i ssue for appeal. Accordingly, the notion to w thdraw
i s GRANTED and the APPEAL | S DI SM SSED.

MOTI ON TO W THDRAW GRANTED; APPEAL DI SM SSED.



