IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-11394
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
BENNI E JAY JACKSON,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 2:95-CV-108 (2:91-CR-22-03)

Novenber 10, 1999

Before SM TH, BARKSDALE, and PARKER, Circuit Judges.
PER CURI AM *

Benni e Jay Jackson, federal prisoner # 21718-077, appeals
the district court’s denial of his 28 U S.C. § 2255 notion. W
AFFI RM

Jackson argues that counsel was ineffective for failing to
interview and call Tex Preston as a witness. Jackson fails to

make the requisite show ng of prejudice. Al exander v. MCotter,

775 F. 2d 595, 602 (5th Gr. 1985). Jackson al so argues that
counsel was ineffective for failing to interview and call Donnie

Joe Morris as a wtness. The Governnent could have inpeached

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Morris’ testinmony with his statenent to O ficer Hughes that
Jackson was his supplier. Further, Mrris’ proposed testinony
woul d have been contradicted by Teresa Watt’s testinony about
hol di ng the marked noney for Jackson. Jackson has not shown that
he was prejudiced by counsel’s failure to call Mrris as a
W t ness.

Jackson al so argues that counsel was ineffective for failing
to interview and call Donni e Shanklin and Janmes Jackson as
W t nesses. These two wi tnesses were not considered by the
district court because they were not included in Jackson's
original or supplenmental 8§ 2255 notions. Jackson does not argue
that the district court erred in refusing to consider clains not
raised in the manner authorized. |In effect, they are clains that
were not raised in the district court. The burden of raising
grounds for relief falls with the petitioner. See Rule 2(b) of
the Rul es Governing Section 2255 Proceedings. The district court
cannot grant 8§ 2255 relief, and does not err in not granting
§ 2255 relief, on a ground that was not presented to it. This

court will not consider new grounds for 8 2255 relief raised for

the first time on appeal. United States v. Madkins, 14 F.3d 277,
279 (5th Gr. 1994); United States v. Cates, 952 F.2d 149, 152

(5th Gr. 1992). Further, new clains raised after entry of final
judgment in a 8 2255 proceeding are appropriately viewed as a

successive §8 2255 noti on. See United States v. Rich, 141 F. 3d

550, 551-53 (5th Gr. 1998), cert. denied, 119 S. . 1156 (1999)

(8 2255 case); Behringer v. Johnson, 75 F.3d 189, 190 (5th Gr.
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1996) (8 2254 case). Thus, we do not consider Jackson’s clains
regardi ng these two w tnesses.

Jackson al so argues that counsel was ineffective for failing
to file a notion to dism ss count 12 because it failed to inform
hi m of the specific date of the crine alleged and that he was
t hus unable to prepare a defense. Jackson did not raise this
claimin the district court. W wll not consider the claimfor
the first tinme on appeal. Mdkins, 14 F. 3d at 279; Cates, 952
F.2d at 152.

Jackson states that his counsel was ineffective for failing
to advise himthat he should not personally contact potenti al
W t nesses. He proceeds to argue that the charge of obstruction
of justice should have been di sm ssed because it was clear from
the bond hearing that he did not threaten the wtness. He argues
that the evidence was insufficient to support his conviction
under 18 U. S.C. 8 1503. Jackson does not argue his claimin the
context of ineffective assistance. Thus, he has abandoned t hat

claim See Yohey v. Collins, 985 F.2d 222, 225 (5th CGr. 1993).

This court rejected his claimthat there was insufficient
evidence to support this conviction on direct appeal and we w ||
not consider it again in this § 2255 proceeding. See United

States v. Kalish, 780 F.2d 506, 508 (5th Cr. 1986) (issue raised

and rejected on direct appeal may not be presented in a
subsequent § 2255 proceedi ng).

Jackson argues that counsel was ineffective for failing to
chal | enge the jury panel based on racial conposition prior to

voir dire. Counsel did challenge the jury panel after the jury
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was sel ected, but before it was actually sworn and i npanel ed.
The district court heard evidence and denied the notion
chal l enging the panel, inplicitly ruling that a prima facie
show ng of intentional systematic exclusion had not been nade.
Thus, any delay in the naking of the notion did not prejudice
Jackson.

Jackson argues that counsel was ineffective for failing to
call character wtnesses at the sentencing hearing. Jackson was
sentenced to 292 nonths, the |owest point in the guideline range.
Further, character-related considerations are not ordinarily
relevant to sentencing below the guideline range. See U S. S G
88§ H5H1.2, 5HL.5, 5HL. 6, and 5HL. 11

Jackson argues that his appellate counsel was ineffective
for failing to petition the appellate court to correct a
m sstatenent of fact made in its opinion affirmng his conviction
and sentence. Jackson does not identify the alleged m sstatenent
or state how it m ght have affected the panel opinion. This
i ssue is inadequately briefed and is consi dered abandoned.

Yohey, 985 F.2d at 225.

Jackson argues that appellate counsel was ineffective for
failing to appeal his conviction for engaging in a continuing
crimnal enterprise when he was acquitted on the conspiracy
count. The evidence in the trial record sufficiently supports
Jackson’s conviction for engaging in a continuing crimnal
enterprise (CCE). Jackson’s acquittal of the conspiracy count
does not affect his conviction on the CCE count. | nconsistent

verdi cts are not reviewable, and a defendant may not upset such a
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verdict. United States v. Powell, 469 U S. 57, 64-66 (1984). In

finding a defendant guilty of conducting a continuing crimnal
enterprise, the jury necessarily found Jackson participated in a

conspiracy. United States v. Garcia-Abrego, 141 F. 3d 142, 154

(5th Gr. 1998), cert. denied, 119 S. . 182 (1999).

Jackson argues that because he was acquitted of the
conspiracy count, trial counsel should have objected to the PSR
on the ground that he should only have been sentenced for cocaine
and not cocai ne base, because cocai ne base was not nentioned in
the CCE charge. He argues that appellate counsel should have
appeal ed on this ground. Jackson’'s “acquittal” of the conspiracy
charge did not prevent the district court fromfinding Jackson
responsi ble for the full anmount of cocai ne powder and/or base

involved in the conspiracy. United States v. Watts, 519 U. S.

148, 157 (1997). Neither trial nor appellate counsel were
deficient for failing to raise this issue.

Jackson does not sufficiently brief his argunent that the
grand jury and the petit jury were unconstitutionally sel ected.
He nerely refers the court to his argunent of ineffective
assi stance of counsel. Jackson does not provide any record cites
to the all eged evidence establishing his prima facie case, and,

thus, his briefing of the issue is insufficient. See G ant v.

Cuel lar, 59 F.3d 523, 524 (5th Gir. 1995); Fed. R App. P.
28(a)(9)(A); 5th Gr. R 28.2.3.

Jackson argues that the U S. Attorney failed to disclose
favorabl e evidence to his attorney, the evidence being the

pretrial statenments of Donnie Joe Mrris, at |east one of which
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cont ai ned evi dence exonerating Jackson. A review of the record
in this case reveals the governnent did not suppress Mrris’
st at enent .

Jackson argues that the Governnent accused his trial counse
of m sconduct toward Teresa Watts, the witness involved in
Jackson’s obstruction conviction, thus causing a conflict of
i nterest between counsel and Jackson. He contends that the
Governnent nmade this fal se accusation for the sol e purpose of
intimdating and distracting defense counsel in his
representation of Jackson. Jackson does not cite to the portion
of the record where these accusations were allegedly made. The
excerpts provided by Jackson in the district court fromthe
transcript of the bond hearing where the alleged violation
occurred show no accusati ons of m sconduct by the prosecutor
agai nst Jackson’s counsel .

AFFI RVED.



