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GARWOOD, Circuit Judge:

Plaintiffs-appellants Ernest A Jani k, Jr., and Leah E | een Jani Kk,
individually, and as next friends of their mnor children,
(collectively, the Jani ks) filed suit agai nst def endant s-appel | ees t he
Ctyof Dallas (the Gty), AM CAMitual I nsurance Co. (AMCA), IASd aim
Services, Inc., (IAS), and Nobel Service Corp. (Nobel)? seeking
recovery for personal and property danage resulting froma sewage | eak
inthe basenent of a hone they were | easi ng and fromthe handl i ng of
their i nsurance cl ai ns for | osses caused by t he sewage | eak. The Jani ks
br ought nunerous cl ai ns agai nst the City, agai nst AM CA (t he Jani ks’

i nsurer), and agai nst | AS and Nobel (their insurance adjustors). Ina

IPursuant to 5th Cir. R 47.5 the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5th Gr. R 47.5.4.

2The Jani ks al so naned Fl oyd E. Meyers, Nobl e Hol di ngs, I nc., and
| nsurance Adj ust nent Services of Texas, Inc., as defendants to this
action. These defendants, however, were |l ater di sm ssed fromt he case
and are not parties to this appeal.
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series of orders, thedistrict court grantedthe Gty summary j udgnent
onall clainms against it. Wthregard to AM CA, | AS, and Nobel, the
district court granted summary judgnent intheir favor on several, but
not all, of the Jani ks’ causes of action. The Jani ks’ remai ni ng cl ai ns
agai nst AM CA, | AS, and Nobel proceededtotrial, andthe jury returned
oneliability question favorabletothe Jani ks agai nst AM CA and | AS.
The di strict court, however, entered judgnent infavor of AM CAand |I AS
onthis jury finding, onthe basis that there was no causal |ink between
thesoleliability finding and t he damages finding. The Jani ks appeal
on nunerous points. W affirm
Factual and Procedural Hi story

In 1993, the Janiks lived in a hone they were renting at 5509
Mel shire Boul evard in Dal |l as, Texas. On Sunday, Cctober 31, 1993, the
Jani ks ret urned hone fromchurch to di scover aliquidseepingintotheir
honme. The Jani ks attenpted to cl ean their hone and furni shings unti |
di scovering that the water was in fact untreated sewage water. The
Jani ks t hen stayed wi t h a nei ghbor for several days and soon noved to
a different residence.

Seeki ng recovery for the property danmage t hey suf fered, the Jani ks
filedaclai munder their renter’s insurance policy with AM CA. The day
after di scovering the sewage in their | eased hone, the Janiks orally
notified AMCAof their claim AMCAthenreferred the claimto |AS
an i ndependent cl ains adjuster, which opened a file on the Jani ks’
i nsurance clainms on Novenber 2, 1993. Bl acknon Mooring Steanmatic
(Bl acknon Moori ng) was retai ned to assi st inthe cleani ng and novi ng of

the Jani ks’ personal property.



Probl ens, unfortunately, soon arose. The Jani ks consi dered AM CA
and the clains adjustors to be engaging in deliberate delay and
m srepresentation in processing the Jani ks’ clains. After several
attenpts by Bl acknon Mooring to clean the personal property to the
Jani ks’ satisfaction, AM CA decided to treat the Jani ks’ claimas a
constructive total |loss. |AS recomended that the Jani ks receive
$60, 000t heir policy limt. However, Bl acknon Mbori ng was owed $15, 900
for its cl eani ng and novi ng servi ces, and a di sput e arose over whet her
AM CAwoul d pay the full $60, 000 directly to the Jani ks who woul d t hen
pay Bl acknon Mboring or issue two checks, one to the Jani ks and the
ot her to Bl acknon Mboring. Eventual |y, the Jani ks pai d Bl acknon Moori ng
t hemsel ves, and AM CAthen rel eased the entire $60, 000 to t he Jani ks.
Inadditiontothe $60, 000 paynment for unschedul ed personal property,
AM CA al so provi ded t he Jani ks $4, 425 i n coverage for additional Iiving
expenses. Although the Jani ks do not contend that they received | ess
coverage than they were entitled to under the policy, they do assert
extra-contractual danmages on various theories for all eged problens in
t he handl i ng of their claim The Jani ks maintainthat AM CAi nproperly
del ayed paynent and i npr oper |y denmanded pr oof of | oss for paynent, when
the requirenent for such proof was wai ved by AM CA

On Cctober 30, 1995, the Janiks filed suit against the Cty,
alleging that the City was responsi bl e for the sewerage | eak and t he
resul ti ng personal and property danages they suffered. The Janiks
sought recovery under various theories, includingtrespass, conversion,
nui sance, the Texas Constitution, the Federal A ean Water Act, 33 U S.C
88 1251-1387 (CWA), the Texas Tort O ains Act, TeEx. Qv. Prac. & Rem CopE



ANN. 88 101. 001-101.109 (TTCA), the Texas Wat er Code, the Texas Solid
Di sposal Act, the Federal Declaratory Judgnment Act, the Texas
Decl arat ory Judgnent Act, and vi ol ati ons of t he Fourteent h Anendnent of

the United States Constitution. Intheir third anmended conpl ai nt, the
Jani ks ref erenced t he Resour ce Conservati on and Recovery Act, 42 U.S. C

8§ 6972 (RCRA), as an alternative standard to support their clai ns under

the CM and state nuisance law. In a series of orders, the district

court granted sunmary judgnent in favor of the Gty on each claim
asserted by the Janiks.

I n the sane conpl ai nt, the Jani ks al so nanmed AM CA, | AS, and Nobel
as defendants. The Jani ks allegedinter aliathat AM CA, | AS, and Nobel
were | i abl e for negligence, gross negligence, civil conspiracy, breach
of fiduciary duty, breach of contract, quasi-contract, econom c coerci on
and undue i nfl uence, viol ati ons of the Texas Decepti ve Trade Practi ces
Act (DTPA), viol ations of the Texas UniformFraudul ent Transfer Act
(TUFTA), and Texas I nsurance Code viol ations, all in connectionwth
t hei r conduct and representati ons whil e adj usti ng t he Jani ks’ i nsurance
clains.® In a series of orders, the district court granted sunmary
judgnent in favor of AM CAon the foll ow ng causes of acti on asserted

by the Jani ks: breach of fiduciary duty, quasi-contract, econom c

3 Against AM CA, the Jani ks sought recovery for breach of
contract, quasi-contract, DIPAviol ations, bad faith, negligence, gross
negl i gence, econom c coerci on and undue i nfl uence, breach of fiduciary
duty, the Texas Decl aratory Judgnent Act, the Federal Declaratory
Judgnent Act, civil conspiracy, unconscionability, and Texas | nsurance
Code vi ol ations. The clai ns agai nst | AS wer e based upon negl i gence,
gross negligence, economc coercion and undue influence, civil
conspi racy, Texas | nsurance Code vi ol ati ons, DTPAvi ol ati ons, and TUFTA
vi ol ations. The Jani ks sought recovery fromNobel for all eged TUFTA
vi ol ati ons.



coer ci on and undue i nfl uence, and DTPAvi ol ati ons. The district court
al so granted | AS summary j udgnent on t he Jani ks’ cl ai ns against it for
civil conspiracy and econom c coercion. Theremainingclains wretried
before a jury.

I n August 1998, t he Jani ks remai ni ng cl ai ns agai nst AM CA, 1 AS, and
Nobel proceeded to trial. At the close of the Jani ks case, the
district court granted t he def endants judgnment on the Jani ks’ TUFTA
claim Thedistrict court thensubmttedthe chargetothe jury. The
charge included the followng liability i ssues: breach of contract,
breach of the duty of good faith and fair dealing, negligence, gross
negl i gence, negligent msrepresentation, civil conspiracy (as to AM CA),
and ni net een i nsurance code vi ol ations. Thejury answered “yes” to only
oneliability question, findingthat AM CAand | ASvi ol at ed t he Texas
| nsurance Code by “[f]ailingtoacknow edge wi th reasonabl e pronpt ness
pertinent communi cations with respect to clains arising under the

policy.” The jury made a danmages fi ndi ng of $2,815. 73, representingthe
“out of pocket coststoplaintiffstocleanplaintiffs’ consunmer goods,
ot her than those requiring special renediation efforts, as to those
itens that can be cl eaned at a cost | ess than t he cost of repl acenent.”
The jury apportioned responsibility for theloss at twenty-five percent
to AM CA and seventy-five percent to | AS.

The district court, however, ruled that the jury s liability
finding bore no relationship to the damages finding, specifically
determ ning that there was no evi dence of any out - of - pocket expenses

incurred by the Janiks as a result of any delayed or inadequate

communi cation by | ASand AM CA. Therefore, thedistrict court entered



judgnent in favor of AMCA and |AS. The Janiks filed notions for
reconsideration, newtrial, and judgnent as a matter of law. The
district court deniedrelief onthese notions. The Janiks thentinely
appeal ed.
Di scussi on

On appeal , the Jani ks assert that the district court erredinits
di sposition of their clains against the City, AMCA, |AS, and Nobl e.
We affirm
| . The City

The district court grantedthe Gty’ s notions for summary j udgnent
on all of the Jani ks’ clains. On appeal, the Jani ks contend that the
district court commtted error in four respects: (1) the district
court’s findingthat the Jani ks | acked Articlelll standingto assert
aCMclaim (2) thedistrict court’s decisionthat the Jani ks had not
stated a cause of action under the RCRA*;, (3) the district court’s
conclusion that the Gty was not |iable under the TTCA, and (4) the
district court’s determnation that the GCty’'s actions did not
constitute a nuisance and, therefore, did not result in an

unconstitutional takings. Wthregardtothe first twoissues, we agree

4 On appeal, the Jani ks contend that even if the district court
correctly determ ned that they had failed to state a cl ai munder the
RCRA, the district court erredinrefusingtheir notionto anendtheir
pl eadi ngs pursuant to Rul e 15 of the Federal Rul es of G vil Procedure.
Whet her a party shoul d be al | owed t o anend hi s pl eadi ngs i s a deci si on
left tothe sound di scretion of the district court. See Mdody v. FMC
Corp., 995 F. 2d 63, 65 (5th Gr. 1993). The Janiks filedtheir Rule 15
nmotion to anend their pleadings to include an RCRA cl ai mon May 22,
1998, nore than two and one-half years after filing this action and
after three previ ous anendnents to their pl eadi ngs. W cannot concl ude
that the district court abusedits discretioninrefusingthe Janiks’
request for a fourth anendnent.



withthedistrict court for the reasons statedinits orders, but wite
further to address the last two points raised by the Janiks.

We reviewa grant of sunmary j udgnent appl yi ng t he sanme st andard
as the court belowwas required to apply. See King v. Chide, 974 F. 2d
653, 655 (5th Cr. 1992). Summary judgnent i s proper when no i ssue of
materi al fact exi sts and the noving partyisentitledtojudgnent as a
matter of law. Seeid. at 656. Sunmary j udgnent evidenceis viewedin
the |l i ght nost favorabl e to the nonnovant, inthis case, the Jani ks, and
questions of |aw are reviewed de novo. See id. W may affirma
j udgnent on any basi s rai sed bel ow and supported by the record. See
Davis v. Scott, 157 F. 3d 1003, 1005 (5th G r. 1998); Davis v. Liberty
Mut. Ins. Co., 525 F. 2d 1204, 1207 (5th G r. 1976); see al so 10A CHARLES
ALAN WRI GHT, ET AL., FEDERAL PRACTI CE AND PROCEDURE § 2716, at 290 (3d ed.
1998) .

The Jani ks’ cl ai ms under nui sance and the TTCA are gover ned by
Texas | aw. When adj udi cating cl ai ns for which state | awprovi des the
rul es of decision, we are boundto apply thelawas interpreted by the
state’ s highest court. See Transcontinental Gas v. Transportation Ins.
Co., 953 F. 2d 985, 988 (5th Cir. 1992). |If the state’s highest court
has not spoken on a particular issue, “it is the duty of the federal
court to determ ne as best it can, what t he hi ghest court of the state
woul d deci de.” 1d. Wen nmaki ng such a determ nati on, we are bound by
an internedi ate state appell ate court deci si on unl ess “convi nced by
ot her persuasive data that the hi ghest court of the state woul d deci de
otherwi se.” First Nat’'| Bank of Durant v. Trans Terr Corp., 142 F. 3d
802, 809 (5th Cir. 1998) (internal quotations and footnote omtted).



W, however, “w || not expand state | awbeyondits presently existing
boundaries.” Rubinsteinv. Collins, 20 F. 3d 160, 172 (5th G r. 1994)
(footnote omtted).

We will first consider the Jani ks’ cl ai munder the TTCA. Before
the Texas | egi sl ature enacted the TTCA, liability against anunicipality
for the negligence of its representatives depended upon the
classification of the activity at issue as either a governnental
functionor aproprietary function. See Dilley v. Cty of Houston, 222
S.W2d 992, 993 (Tex. 1949). The former was shi el ded by sovereign
immunity, while the latter was not. Under this schenme, if a
muni ci pality decided to provi de sewer services, such services were
classified as a proprietary function and, therefore, not afforded
immunity. See City of Tyler v. Likes, 962 S. W 2d 489, 502 (Tex. 1997)
(“Common | aw cl assi fi ed operati on and mai nt enance of stormsewers as
proprietary functions for which anmunicipality could be sued.”). The
TTCA, however, has | argely done away with this cl assification system
Under the TTCA, sovereignimunity applies to negligence clains arising
fromanmunicipality’ s construction, operation, and mai ntenance of its
sewer systens, except tothe extent suchimmunityis waived by the TTCA

See Tex. Qv. PrRac. & REM CopeE ANN. § 101. 021 (1997)° id. § 101.0215.°

5 Section 101.021 of the Texas Civil Practice & Renedi es Code
states as foll ows:

“A governnental unit in the state is |iable for:

(1) property danmage, personal injury, and death
proxi mately caused by the wongful act or om ssion or the
negligence of an enployee acting within his scope of
enpl oynent if:

(A) the property damage, personal injury, or death
arises fromthe operation or use of a notor-driven
vehi cl e or notor-driven equi pnent; and
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Accordi ngly, the TTCA narrowed nmuni ci pal liability for danages caused
by sewer systens. City of Tyler, 962 S.W2d at 504. The Jani ks
all eged below, and reiterate on appeal, that the Cty s enpl oyees
utilized notor-driven equi pnent when repairing a sewer lineintheir
nei ghbor hood. The Jani ks contend t hat t hi s equi pnent caused t he sewage
toseepintotheir hone, thereby fallingw thinthe purviewof section
101. 021 of the TTCA (see note 5, supra). Under the TTCA the Gty is
immune fromliability for the intentional torts of trespass and
conversion asserted by the Jani ks. See Tex. QVv. Prac. & REM CODE ANN.

§ 101.057.7 Inresponse to an interrogatory, the Jani ks stated that

(B) the enpl oyee woul d be personally |iabletothe
cl ai mant according to Texas |aw, and
(2) personal injury and deat h so caused by a conditi on
or use of tangible personal or real property if the
governnental unit would, wereit aprivate person, beliable
to the claimant according to Texas |aw.”

6 Section 101.0215 reads in pertinent part:

“(a) Amunicipality is |iable under this chapter for
damages arising fromits governnental functions, which are
those functions that are enjoined on a nmunicipality by | aw
and are given it by the state as part of the state's
sovereignty, to be exercised by the nmunicipality in the
i nterest of the general public, includingbut not limtedto:

(Qj éanitary and storm sewers;

(3?)'mater and sewer service; and

” Section 101.057 provides as foll ows:

“This chapter does not apply to a claim

(1) based on aninjury or death connected with any act
or omssion arising out of civil disobedience, riot,
insurrection, or rebellion; or

(2) arising out of assault, battery, false
i nprisonment, or any other intentional tort, includingatort
i nvol ving disciplinary action by school authorities.”
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t hey “have not asserted any ‘ negli gence’ cause of action (or ‘count’)
against theCity of Dallas.” Asthe Gty isinmune for any intentional
tort all eged agai nst it and t he Jani ks have not sought recovery under
a negligence theory, thereis norenainingbasisfor liability under the
TTCA. Therefore, the district court’s grant of summary judgnment in
favor of the Gty on the Jani ks’ claimunder the TTCA is affirned.
The Jani ks al so sought recovery under a state-|lawtakings claim
whi ch t hey based on t he doctri ne of nui sance. Texas courts have split
actionabl e nui sanceintothree categories: (1) the negligent invasion
of another’s interest; (2) the intentional invasion of another’s
interest; and (3) ot her conduct, cul pabl e because it i s abnornmal and out
of placeinits surroundings, that i nvades another’s interests. See
Cty of Tyler, 962 S.W2d at 503. As noted previously, the Jani ks do
not allege that the Cty acted negligently; therefore, the first
category of nui sance is i napplicable. Although several pre-GCty of
Tyl er Texas courts of appeal s’ deci si ons suggest that the Jani ks may
recover under t he abnornal and unusual condition branch of nui sance, see
Bi bl e Bapti st Churchv. Gty of deburne, 848 S. W2d 826 ( Tex. App. -WAco
1993, writ denied); Shade v. Gty of Dallas, 818 S.W2d 578 (Tex.
App. Bal l as 1991, no wit)® the Jani ks’ pl eadi ngs do not contain an

al l egation that any conduct by the Gty was “abnornmal and out of pl ace

8 However, when considering a nuisance claimfrom excessive
fl oodi ng caused by cul verts and a dr ai nage channel , t he Texas Suprene
Court focused on whether the culvert systemwas abnormal and out of
place inits surroundi ngs, not whether theresultingflood waters were.
See City of Tyler, 962 S.W2d at 504. Simlarly, were we toreach the
i ssue inthe present case, we woul d need t o address whet her the sewer
systemitself, not the sewage that escaped from that system was
sufficiently abnormal and out of placeinits surroundi ngs. There does
not appear adequate evidence that it was.
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inits surroundings.” Therefore, the Janiks are rel egated to the second
type of nui sance-i ntentional nui sance.

We again | ook to the Texas Suprene Court’s decisionin Gty of
Tyl er for gui dance. Likes’ s hone was danaged after a drai nage channel
and cul verts owned by the Gty of Tyl er fl ooded fromheavy rainsinthe
area, and Li kes sought recovery fromthe Gty of Tyl er under a nui sance
theory. See Gty of Tyler, 962 S. W2d at 503. The Texas Suprene Court
held, asamatter of law, that the Gty of Tyler “did not intentionally
do anything to increase the anount of water inthe watershed in which
Li kes’ s hone was | ocated.” 1d. at 504. The court based thi s concl usion
onthe Cty of Tyler’s having conpl eted the cul vert systembefore the
Li kes’ s hone was bui It and not havi ng nmade any i nprovenents si nce t hen
toincrease the anount of water inthe watershed where Li kes’ s hone was
|ocated. Seeid. It isundisputedthat the Gty of Tyler intentionally
constructed the cul vert systemand, therefore, the court’s attention
must have been focused on the intent to cause the flooding in the
vicinity of Likes s honme. Inthe present case, thereis no allegation,
nor any evidence, that the Cty intended to cause t he sewage fl oodi ng
inthevicinity of the Jani ks’ hone. Accordingly, the Jani ks’ taki ngs
cl aimprem sed on nui sance fails.

I n conclusion, thedistrict court didnot err ingranting sunmary
judgnent in favor of the Cty.
1. Insurance Defendants

The Jani ks rai se several clains of error inthedistrict court’s
di sposition of their clains agai nst AM CA, | AS, and Nobel. First, the

Jani ks appeal the district court’s grant of partial sumrary judgnent in
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favor of AM CA, | AS, and Nobel on the foll ow ng causes of action:
econom ¢ coercion and undue influence, civil conspiracy, DTPA
vi ol ati ons, breach of fiduciary duty, guasi -contract, and
unconsci onabi lity. Second, the Jani ks contend that the district court
erred in declining to find manifest error in the jury' s verdict,
specifically, that the Jani ks had not established their clains for
breach of contract and violations of the Texas |nsurance Code and
great er damages than those awarded by the jury. Third, the Janiks
assert that the district court erred granting judgnment for | ASand AM CA
onthejury soneliability findinginthe Jani ks’ favor.® W hol dthat
thedistrict court didnot err inany respect andrely onits reasoning
inall matters save one. W& briefly address the Jani ks’ contenti on t hat
AM CA br eached t he policy by del ayi ng paynent of their clains until
March 23, 1994, when the Jani ks and AM CA had agreed on or around
February 15, 1994 that AM CA woul d pay t he Jani ks $60, 000 under the
policy.

The Jani ks al | eged t hat AM CA breached the policy by failingto pay
the Jani ks’ claimw thin the prescribed five-day period after giving
notice of its intent to pay their claim On or around February 15,
1994, AM CA and t he Jani ks reached an agreenent whereby a total |oss

woul d be cl ai ned on t he Jani ks’ damaged per sonal property. Therefore,

® The Jani ks raise two additional points of error. First, the
Jani ks cl ai mt hat def ense counsel engaged i n i nproper jury argunent when
referring to the Jani ks’ attorney as stating that the case was about
“invi si bl e” harmwhen t he Jani ks’ attorney infact said“indivisible”
harm Theresultingerror, if any, was cured by the district court’s
instructionstothejury. Second, the Jani ks conplainthat the district
court’s rulings onnotions for sunmary judgnent, newtrial, and post -
trial judgenent as amatter of |l awcoll ectively deprivedthemof their
Sevent h Arendnent right totrial by jury. This claimis neritless.
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t he Jani ks woul d receive paynent for the policy limt of $60, 000.
However, Bl acknon Mooring had submtted a bill for approxi mately $15, 900
i n expenses associated with the cl eaning and novi ng of the Jani ks’
personal property. Blacknon Mooring' s bill was to be paid out of the
$60, 000 fund, and the Jani ks woul d receive the remai ni ng $44, 100.
Conf usi on arose over whether or not the Jani ks wanted AM CA to pay
Bl acknmon Mooring directly. The Jani ks eventual |y pai d Bl acknoon Moori ng
i ndependent!ly. Upon beinginfornedof this paynent, AM CAimedi ately
sent the Jani ks a check payabl e t o t hemi n t he anount of $60, 000. Even
assum ng ar guendo t hat AM CA br eached t he pol i cy by del ayi ng paynent to
t he Jani ks?° the Jani ks have fail ed to establish any resul ti ng damage
fromsuch breach. The Jani ks recei ved paynent for the policy limt and,
t hus, the benefit of their bargainw th AM CA. Under these facts, there
can be no recovery for this alleged breach of the policy.

W find that the district court commtted no error in its
di sposition of the Janiks’ clains against AMCA, | AS, and Nobl e.

Concl usi on
The judgnent of the district court is

AFF| RMED.

10 AM CA argues that the uncertainty surroundi ng the nethod of
payi ng Bl acknmon Mooring s bill mtigatedits duty to pay wthin five
days of notifyingthe Jani ks that they woul d recei ve $60, 000 i n benefits
under the policy. In support of its position, AMCA relies on a
provisioninthe policy that states that, i f paynent of a cl ai mrequires
performance of an act by the i nsured, paynent of the cl ai mnust be nade
within five busi ness days after the date such act i s perforned by t he
i nsured. As we concl ude that the Jani ks suffered noinjury fromthis
al | eged breach, we need not address whet her AM CA br eached t he pol i cy.
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