IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-11321

TI JANI AHVAD MOMOH,
Peti ti oner- Appel | ant,

vVer sus
ARTHUR STRAPP, Immgration & Naturalization Service District

Director,
Respondent - Appel | ee.

Appeal fromthe United States District Court
For the Northern District of Texas
USDC No. 3:98-CV-812-G

March 20, 2000

Bef ore H GA NBOTHAM and PARKER, Circuit Judges, and JACK, District
Judge.

PER CURI AM **
Tijani Ahmad Monoh sought habeas review of his deportation
order and custody determ nation, and the district court dism ssed

his petition for want of jurisdiction. W AFFIRM

"District Judge of the Southern District of Texas, sitting by
desi gnati on.

Pursuant to 5THCQR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Monmoh is a citizen of Nigeria who first entered the United
States as a visitor on August 23, 1979. He was ordered to |l eave in
1979 because he stayed | onger than authorized, but he remained in
the United States. He was convicted of theft in state court in
Dal | as, Texas, on Septenber 4, 1981 and Septenber 10, 1981. He was
deported i n Decenber 1981, but he reentered the United States | ater
t hat year from Mexico.!?

The INS comenced deportation proceedi ngs agai nst Monoh on
March 11, 1997. On June 6, 1997, the imm gration judge ordered
Monmoh deported for entering the United States w thout inspection
and for returning wthout perm ssion after deportation. The
immgration judge set a bond hearing and set Mnoh's bond at
$35, 000. Monoh’ s requests for redeterm nation of his bond were
deni ed because of Monbh’s crimnal history and his statenent that
he wanted to renmain in the United States.

Monoh appeal ed to the Board of Inmmgration Appeals ("BIA"),

which affirmed the inmgration judge's order on March 19, 1998.°2

!On reentering the United States, Monoh continued his crimnal
activity. He was convicted of theft on May 29, 1985. On Cctober
1, 1992, he was convicted of presenting a fraudul ent insurance
claimto Nationw de |Insurance Conpany in Georgia.

2While the appeal to the BIA was pending, Minoh noved the
Board to reopen the deportation proceedings for purposes of
adj udi cating an application for adjustnent of status. Because the
appeal was pending, the BIA treated the notion as a notion to
remand. On March 19, 1998, the BIA denied this notion because
Monoh did not properly submt a conpl eted adjustnent application or
visa petition filed on his behal f. The BIA also affirmed the
immgration judge’'s deportation order and denied the notion to
reopen the case and remand for consideration of the adjustnent of
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Monoh filed a petition for wit of habeas corpus on March 31, 1998,
challenging his custody status and order of deportation. He
al l eged a variety of grounds for habeas relief.?3

The nmagistrate judge recommended dismssal for |ack of
jurisdiction because the Immgration and Nationality Act ("INA"),
8§ 242(g),* barred habeas jurisdiction over Mnoh's petition
chal l enging his order of deportation. The nagistrate judge al so
determned that Mnmoh failed to denonstrate a constitutional
vi ol ati on supporting habeas relief. Monoh filed objections to the
magi strate judge's recommendation, arguing that the Suspension
Cl ause prevented the Illegal Immgration Reform and | nm grant

Responsibility Act of 1996 ("IIRIRA") fromrenoving all access to

st at us.

After Mnmoh filed his habeas petition, the BIA reopened
Monoh’ s notion seeking adjustnent of his status on July 21, 1998,
to exam ne correspondence Monoh sent to the BIA that it did not
consider in its initial denial of his notion. The BIA remanded
Monmoh’ s request for redeterm nation of his bond to the i mmgration
j udge because the inmm gration judge' s decision on bond was not in
the record. On remand, the i mm gration judge ordered that Monoh be
hel d wi t hout bond. This order is still pending before the BIA and
it is not a subject of Monoh’s habeas petition or this appeal. The
Bl A deni ed the noti on because Monoh di d not denonstrate that he had
an approved visa petition or visa available to him and the BIA
di sm ssed the appeal. Mnoh did not appeal that decision.

SMonoh asserted that mandatory detention was unconstituti onal
as applied to himas a |lawful resident. He also clained that the
immgration judge |lacked jurisdiction over his deportation
proceeding as adifferent immgration judge was initially schedul ed
to preside over the case, that he was deni ed access to a transcri pt
of the deportation hearing, that the immgration judge refused to
consi der Monoh’s health condition, and that his bond was excessi ve.

‘See 8 U.S.C. 8§ 1252(09).



habeas review and that the court had jurisdiction over his
petition. On Novenber 5, 1998, the district court issued an order
adopting the magistrate judge's recomendation.?® Monmoh tinely
filed a notice of appeal.
1.

We review de novo the district court's dism ssal of a habeas
corpus petition.?®

Monoh's petition is governed by the transitional rules of the
| 1 RI RA. The IIRIRA's transitional rules apply to persons whose
deportation proceedi ngs began before April 1, 1997, and ended nore

than 30 days after Septenber 30, 1996.’ Since the INS commenced

SMonoh fil ed "supporting objections" to the magi strate judge's
recommendati ons on Novenber 9, 1998, and he filed a notice of
appeal to this court Novenber 10, 1998. Qbjections to a nagistrate
judge's recommendations filed within ten days of the entry of
judgnent by the district court may be construed as a notion to
reconsi der the judgnent. See United States v. @Gllardo, 915 F. 2d
149, 150 n.2 (5th Gr. 1990). A notion to reconsider arises under
Fed. R Cv. P. 59 if filed within ten days of the entry of
judgnent, wthout regard to the |abel given the notion. See
Mangieri v. difton, 29 F.3d 1012, 1015 n.5 (5th Cr. 1994). A
nmotion to alter or anend the judgnent under Rule 59 tolls the tine
for filing a notice of appeal. See Fed. R App. P. 4(a)(4) (A (iv).
The record does not show that the district court took any action
Wth respect to the "supporting objections.” A Rule 59(e) notion
may suspend the notice of appeal until the entry of an order
di sposing of the notion. See Burt v. Ware, 14 F.3d 256, 260 (5th
Cr. 1994). W do not construe Monoh's "supporting objections" as
a notion under Rule 59(e) because the objections do not seek to
alter or anmend the judgnent.

G sbert v. U S. Attorney Ceneral, 988 F.2d 1437, 1440 (5th
Cr. 1993).

‘Nguyen v. INS, 117 F.3d 206, 207 (5th Gr. 1997).
4



deportation proceedi ngs agai nst Monoh March 11, 1997, and the BI A
di sposed of his appeal March 19, 1998, his case arises under the
transitional rules. One of IIRIRA's permanent rules, [INA 8§
242(qg),® applies to cases brought under the transitional rules of
the I RIRA ®

The district court dismssed Mnoh's petition because it
determined that it lacked jurisdiction under 8§ 1252(Q). Si nce
then, the Suprene Court has decided Reno v. Anerican-Arab Anti -
Discrimnation Conmm ssion,! in which the Court interpreted 8§
1252(g) to bar jurisdiction over the “three discrete actions”
specified in the statute: the commencenent of proceedings, the
adj udi cati on of cases, and the execution of renoval orders.' The
governnment argues that the district court |acked jurisdiction over
Monmoh’ s habeas petition because jurisdiction would interfere with
the execution of a deportation order. However, Monoh’s habeas

petition seeks to attack his deportation proceedi ng rather than the

81 NA 8§ 242(g) provides that “no court shall have jurisdiction
to hear any cause or claim by or on behalf of any alien arising
fromthe decision or action by the Attorney Ceneral to conmence
proceedi ngs, adjudicate cases, or execute renoval orders against
any alien under this chapter.” 8 U S . C § 1252(9).

°See Requena- Rodriguez v. Pasquarell, 190 F.3d 299, 303 (5th
Cr. 1999).

0See 119 S.Ct. 936 (1999).
11See Anerican-Arab, 119 S.Ct. at 943.
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execution of the order, so 8§ 1252(g) does not deprive this court of
jurisdiction.

Al t hough the district court erred, we find that the court
| acked habeas jurisdiction because direct review was available to
Monmoh under the I RIRA's transitional rules.?'?

The IRIRA s transitional rule 8 309(c)(4) (G precludes direct
appeal s of deportation orders for aliens convicted of specified
of fenses.® Monmoh was ordered deported for violation of INA §
241(a)(1) (A and (B),* for reentering the United States after
deportation w thout consent and for entry without inspection.?®®
These are not anong the offenses for which the IIRIRA s

transitional rule 8 309(c)(4) (G precludes a direct appeal . Mnbh

2For the first time on appeal, the governnent argues that the
district court |acked habeas jurisdiction because Monoh is not a
crimnal alien. W may consider this challenge to the district
court's jurisdiction for the first tinme on appeal. See Gles v.
NYLCare Health Plans, Inc., 172 F.3d 332, 336 (5th Cr. 1999).

13See Lerma de Garcia v. INS, 141 F.3d 215, 216 (5th Cir.
1998) .

“See 8 U.S.C. § 1227(a)(1) (A and (B).

The I NS al so sought to deport Mnoh for having comitted two
crinmes involving noral turpitude, which is a basis for deportation
under INA 8 241(a)(2) (A (ii). Section 309(c)(4)(G of the IIRRRA's
transitional rul es specifies that ground for deportati on as one for
whi ch there may be no appeal. However, the inmm gration judge found
that the record supported a finding that Monoh had been convicted
of only one crine involving noral turpitude.

%Under 11 RIRA 8§ 309(c)(4)(Q,
there shall be no appeal permtted in the case of an alien who
i's inadm ssi ble or deportable by reason of having conmtted a
crimnal offense covered in section 212(a)(2) [8 US. C 8§
1182(a)(2)] or section 241(a)(2)(A(iii), (B, (©, or (D [8
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coul d have appeal ed his deportation order, although he failed to do
so.

Si nce Monoh coul d have sought direct review, he may not obtain
habeas review. |n Requena-Rodriguez v. Pasquarell,? we held that
Congress did not strip the courts of habeas jurisdiction under the
transitional rules of the IIRIRA in cases to which § 1252(g) does
not apply.?® Section 1252(g) does not apply to Mnoh's case.
However, there is no habeas jurisdiction under the transitiona
rul es when direct reviewis available.' The district court did not
have habeas jurisdiction under 28 U S . C. 8§ 2241 because direct
review was avail able to Monoh.

Monmoh's Suspension C ause challenge also fails because he
coul d have sought direct review. Although the transitional rules

deprive the courts of habeas jurisdiction over Monbh's case, those

UusSCc 8§ 1227(a)(2)(A(iii), (B, (©, or (D] of the
Il mm gration and Nationality Act (as in effect as of the date
of the enactnent of this Act), or any offense covered by
section 241(a)(2)(A)(ii) [8 U S.C 8§ 1227(a)(2)(A(ii)] of
such Act (as in effect on such date) for which both predicate
of fenses are, without regard to their date of comm ssion,
ot herwi se covered by section 241(a)(2)(A (i) [8 US. C 8§
1227(a)(2) (A) (i)] of such Act (as so in effect).

7See 190 F.3d 299 (5th Cir. 1999).
8See 190 F. 3d at 306.

19See Ri vera-Sanchez v. Reno, 198 F.3d 545, 547-48 (5th Cr.
1999) (per curianm



rules offer himjudicial reviewthat fulfills the guarantee of the
Suspensi on C ause. ?°
L1,

The district court l|acked jurisdiction over Mnoh s habeas
petition because he is not a crimnal alien and direct appeal was
available to him Under the transitional rules of the IIRIRA he
could not seek habeas review of his deportation. W AFFIRM the
di sm ssal of his habeas petition. Al outstanding notions are
DENI ED.

AFF| RMED.

20See Richardson v. Reno, 180 F.3d 1311, 1315-16 (11th Cir.
1999) (interpreting I RIRA s permanent rules).
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