IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-11311
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
Rl CHARD WADE FI SHER
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{e; ﬁsﬂrict Court
for the Northern District of Texas

USDC No. 3:98-CR-217-ALL-P

Oct ober 27, 1999

Bef ore H G3 NBOTHAM DeMOSS, and STEWART, Circuit Judges.
PER CURI AM *

Ri chard Wade Fi sher appeals his conviction and sentence for
being a felon in possession of explosive materials which were
shi pped and transported in interstate conmerce, in violation of
18 U.S.C. 88 842(i)(1), 844(a). The district court did not err
in denying Fisher’s notion to suppress. The affidavit in support
of the search warrant was sufficiently detailed and the infornmant

had a sufficient basis of know edge to renove it fromthe “bare

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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bones” category. See United States v. Satterwhite, 980 F.2d 317,

321-22 (5th Gr. 1992); United States v. Jackson, 818 F.2d 345,

348 (5th Gr. 1987). Wether or not the affidavit established
probabl e cause, the officers executing the warrant acted in good

faith reliance on it. See United States v. Leon, 468 U. S. 897,

922-23 (1984); United States v. Harper, 802 F.2d 115, 119 (5th

Cir. 1986).

The district court did not abuse its discretion in refusing
to all ow use of a governnment witness’' s 13-year-old rape
conviction for inpeachnent purposes. Fisher had not offered any
circunstances that m ght be construed as exceptional, nor has he
establi shed that the probative value of the rape conviction
substantially outweighs its prejudicial effect. See Fed. R

Evid. 609(b); United States v. Ham lIton, 48 F.3d 149, 154 (5th

Cir. 1995); United States v. Cathey, 591 F.2d 268, 276 (5th Cr

1979).

The district court’s conclusion that Fisher’s crimnal
hi story category underrepresented the seriousness of his crimnal
past was not clearly erroneous. Although the district court
shoul d not have considered Fisher’s arrests, the error was
harm ess since it did not affect the court’s selection of the

sentence i nposed. See WIllians v. United States, 503 U S. 193,

200-01 (1992); U.S.S.G 88 4A1.2 comment. (n.3), 4Al1L.3. The

court provided acceptable reasons for the departure, and the
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departure was reasonable. See United States v. Pennington, 9

F.3d 1116, 1118 (5th Gr. 1993).

The district court’s refusal to grant Fisher a second
conti nuance of the sentencing hearing so that he could prepare
argunent on the upward departure was not an abuse of discretion.

See United States v. Peden, 891 F.2d 514, 519 (5th Gr. 1989).

AFF| RMED.



