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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-11181
Summary Cal endar

REX ELW N MORRI SON,
Peti ti oner- Appel | ant,
ver sus

GARY L. JOHNSON, DI RECTOR, TEXAS DEPARTMENT OF
CRI M NAL JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 4:98-CV-286-Y

My 5, 2000
Before SM TH, BARKSDALE, and PARKER, Circuit Judges.
PER CURI AM *

Rex Elwn Mrrison (#323706), a state prisoner, has appeal ed
the district court’s order granting the respondent’s notion for
summary judgnent and ordering the dism ssal of his application
for a wit of habeas corpus. Previously, Mrrison's request for
a certificate of appealability ("COA") was granted and Morri son
was aut horized to raise two questions on appeal: (1) whether
Morrison's rights under the Establishnment C ause of the First

Amendnent were viol ated because he was required to participate in

a 12-step substance abuse prograns as a condition of his parole;

" Pursuant to 5THQOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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and (2) whether Mrrison's right to due process was viol ated
because he was not provided with an additional hearing prior to
the revocation of his parole on March 9, 1998, after his
unsuccessful stay at the Hondo Substance Abuse Fel ony Puni shnent
Facility. Morrison contends that he is an atheist and that he
was required, as a condition of his parole, to participate in a
12-step program which required that he accept all program
concepts, including the belief in a "H gher Power." The
respondent contends that the court should not consider this issue
because it was not raised in the district court.

Morrison raised the Establishnment O ause issue for the first
time in his objections to the magi strate judge's report and
recommendation. The district court did not discuss the issue in
its order adopting the magi strate judge’'s findings and
conclusions. An issue raised for the first tine in objections to
a magi strate judge's report nmay be construed as a notion to anend

a conplaint or petition. United States v. Riascos, 76 F.3d 93,

94 (5th Gir. 1996) (8 2255 notion). The district court's failure
to consider an issue raised for the first tine in alitigant's
objections to the magi strate judge's report and reconmendation is
reviewed for an abuse of discretion. See id.

Morrison was entitled to anmend his § 2254 pl eadi ng once as
of right because the respondent noved for sunmmary judgnent only
and had not yet filed a responsive pleading. Fed. R Gv. P
15(a); see Barksdale v. King, 699 F.2d 744, 746-47 (5th Cr

1983); McGuder v. Phelps, 608 F.2d 1023, 1025 (5th Cr. 1979).

Al t hough the district court's failure to consider the
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Est abl i shnment C ause i ssue i s understandabl e because it was not

delineated by Mrrison as a separate issue, see Fisher v. Texas,

169 F. 3d 295, 299 (5th G r. 1999) (although issue is "obliquely"
raised, pro se litigant's pleadings nust be liberally construed),
Morrison did state unanbi guously that his parole was revoked
because he refused to express a belief in a "higher power." W
VACATE the judgnment in part and REMAND t he case for further
proceedi ngs on this issue and on the question whether Morrison's
right to due process was viol ated because the respondent fail ed
to hold an additional hearing prior to finally revoking
Morrison's parole on March 9, 1998. W neither express nor
intimate any opinion regarding the nerits of these issues or
whet her, as the respondent contends, the issues have been
def aul ted because Morrison failed to raise themin his state
habeas proceedi ng.

Morrison raises additional argunents regarding issues which
were not certified for appeal. This court's appellate reviewis
limted to i ssues specified in the order granting COA.  See

United States v. Kimer, 167 F.3d 889, 892 n.4 (5th Gr. 1999).

Morrison's notions for a protective order and to conpel
"rel ease of traverse pleadi ngs and exhi bits" are DEN ED
Morrison’s notion to file “Traverse Pl eadings” out of tine is
DENI ED AS MOOT.

JUDGMENT VACATED AND REMANDED | N PART; MOTI ONS DENI ED



