IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-11025
Summary Cal endar

MARCUS DWAYNE MAYBERRY,

Pl ai ntiff-Appellant,
V.
TABI THA R HEFNER, GARY DODDS
MATTHEW M HALL; LEE A FI ELDS
CRAI G A RAI NES; EDDI E WHEELER

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 1:96-CV-284-BA
February 10, 2000

Before KING Chief Judge, and WENER and BARKSDALE, Circuit
Judges.
PER CURI AM *

Pl aintiff-Appellant Marcus Dwayne Mayberry (“Mayberry”),
Texas prisoner #605575, appeals froma judgnent entered as a
matter of law in favor of Defendant-Appellee Tabitha R Hefner
(“Hefner”), and froma jury verdict in favor of Defendants-

Appel l ees Matthew M Hall (“Hall”) and Lee A Fields (“Fields”).
W AFFI RM

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Mayberry clainms that his constitutional rights were violated
by Hefner, the prison property officer, when she destroyed his
personal radio after it had been confiscated by prison
authorities. Myberry contends that Hefner destroyed the radio
inretaliation for grievances he had fil ed agai nst her on
previ ous occasions. Mayberry also asserts that his Eighth
Amendnent rights were violated by prison guards Hall and Fi el ds.
Mayberry clainms that he was injured by the guards’ unnecessary
use of force.

All parties involved agreed to have the case tried before a
United States Magistrate Judge. At the close of evidence, the
magi strate granted Hefner’s notion for judgnent as a matter of
| aw pursuant to Federal Rule of G vil Procedure 50. Mayberry’s
clains against Hall and Fields were submtted to the jury. The
jury returned verdicts in favor of Hall and Fields.! On appeal,
Mayberry argues that the magi strate judge abused his discretion
in handling Hefner’'s and Hall’s testinony, failed to followthis
court’s prior opinion,2 and erred in granting Hefner’'s notion for
judgnent as a matter of |aw.

The magi strate judge did not abuse his discretion in the

handling of Hall’s and Hefner’'s testinony. See United States v.

Kizzee, 150 F.3d 497, 502 (5" Cir. 1998). |In addition, our

! Gry Dodds, Craig Raines, and Eddi e Weel er were al so
named as defendants in Mayberry’s conplaint. However, they were
never served and were not a part of the trial bel ow

2 See Mayberry v. Hefner, No. 97-10130 (5'" CGr. Dec. 11,
1997) (unpublished).




No. 98-11025
- 13-

review of the record indicates that the nagistrate judge did not
err in granting Hefner’'s notion for judgnent as a matter of |aw

See Garcia v. Wnman's Hosp. of Texas, 143 F.3d 227, 229 (5" Cr.

1998). Mayberry failed to introduce any direct evidence that
Hefner retaliated against him nor did he introduce any evi dence
i ndi cating a chronol ogy of events fromwhich retaliation may be

reasonably inferred. See Whods v. Snmith, 60 F.3d 1161, 1166 (5'"

Cir. 1995).

Lastly, we find that the trial court’s conduct was not in
conflict wwth the authority cited in our earlier opinion in this
case.

Mayberry’s notion to anmend the record on appeal to include
exhibit #1 is DEN ED because his issues on appeal do not
inplicate that exhibit.

Accordi ngly, the judgnent is AFFIRVED and all outstanding

nmoti ons are DEN ED.



