IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-10313
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
M CHAEL WAYNE MCCOY,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 3:97-CV-1021-R
USDC No. 3:92-CR-92-R

August 25, 1999
Before KING Chief Judge, and DAVIS and SMTH, G rcuit Judges.
PER CURI AM *

M chael Wayne McCoy, prisoner nunber 23007-077, appearing
pro se, appeals the denial of his notion to vacate sentence.
This court granted McCoy a certificate of appealability (COA) on
t he sole issue of whether the evidence bel ow was sufficient to
support MCoy's conviction for violation of 18 U S.C. 8§ 924(c),

whi ch prohibits using or carrying a firearmduring and in

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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relation to a drug trafficking offense. Finding no error, we
affirm

The facts of this case were set out in United States v.

Haggard, No. 92-1856 (5th G r. Sept. 21, 1993), and we do not
repeat themin detail here. In short, McCoy and his co-
defendant, Billy Jack Haggard, were discovered by |aw enforcenent
agents in a notel roomengaged in an anphetam ne distribution
operation. \Wen an agent approached him MCoy fell back onto
t he bed on which he was seated and, as he did so, a sem automatic
pistol slid out fromunderneath a pillow.

We previously upheld McCoy’'s conviction, finding that there
was sufficient evidence that McCoy used a firearmduring a drug

trafficking offense. United States v. Haggard, 5 F.3d 1494 (5th

Cr. 1993) (Table, No. 92-1856). However, since that decision,

the United States Suprene Court decided Bailey v. United States,

516 U.S. 137 (1995), in which the Court held that nere possession

of a firearmis insufficient to satisfy the “use” prong of

8§ 924(c). 1d. at 143. Rather, the defendant nust actively

enpl oy the weapon. |d. at 144. MCoy argues that the facts of

this case do not support a finding of “use” as defined in Bailey.
Al t hough McCoy may be correct, his appeal is ultimtely
w thout merit. MCoy’s co-defendant, Haggard, recently raised

t he sanme argunent which McCoy proposes here. See United States

v. Haggard, No. 97-10229 (5th Gr. Mar. 10, 1999) (Haggard I1l).

We rejected Haggard' s contention as we found that there was
sufficient evidence to show that either Haggard or MCoy

transported the firearminto the notel room thereby satisfying
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the “carry” prong of 8 924(c). See id. at 4. Moreover, the
evi dence denonstrates that the weapon was easily accessible to

McCoy. See United States v. WAinuskis, 138 F.3d 183, 187 (5th

Cir. 1998) (in order to satisfy carry prong, weapon nust be
transported and wthin arms reach). Thus, the evidence was
sufficient to show that McCoy carried a weapon during the
comm ssion of a drug trafficking offense.

Al t hough McCoy’s COA was granted on the sol e issue of
sufficiency of evidence, he al so addresses, albeit briefly, the
adequacy of the jury instructions, alleging, in essence, that an

instruction on constructive possession could have confused the

jury with respect to the “use” prong. As we did not grant the
COA on the issue of jury instructions, we need not address this
argunent. Further, MCoy did not raise this argunent bel ow,

limting any review to the “plain error” standard. See United

States v. Calverley, 37 F.3d 160, 162-64 (5th Cr. 1994) (en

banc). Neverthel ess, our decision in Haggard Il also forecloses

McCoy’ s argunent, as we found that despite a flawed instruction

on “use,” the jury necessarily found facts to support a
conviction for carrying a firearm 97-10229 at 4. Thus, any
error was harnl ess and, therefore, does not neet the higher plain
error standard. 1d.

Accordingly, we AFFIRM the district court’s denial of
McCoy' s 8§ 2255 noti on.

AFFI RVED.



