IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-60563

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

vVer sus
TYRONE RI LEY, also known as “Tyron”;

REG NALD FELI PE WARDEN, al so known as “Reggi e”

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
For the Southern District of M ssissipp

(3: 95- CR- 60BN- 19)
(March 13, 1998
Bef ore GARWOOD, JOLLY and H GE NBOTHAM Circuit Judges.
PER CURI AM ~
| .
Charles Ellis Warden, Jr., known as June Bug, headed a cocai ne
di stribution organi zation in Jackson, Mssissippi, inthe early to

md 1990s. Hi s brother, Reginald Felipe Warden, known as Reggi e,

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



and one of the defendants in this case, distributed cocaine for
him Tyrone R ley, known as Tyron, fromMenphis, Tennessee, is the
ot her defendant, and he was one of the organization’s suppliers.
Warden and Riley were convicted by a jury of conspiring to

di stribute cocai ne, crack cocai ne and nmarij uana.

.
On appeal, Warden raises two i ssues. First, he contends that
the proof at trial varied from the indictnent and hence the
i ndi ctment was constructively anended. W review this issue de

novo. U S. v. Farm goni, 934 F.2d 63, 65 (5th Cr. 1991), cert.

deni ed, 502 U.S. 1090 (1992). Warden did not present this issue to
the trial court. Therefore, the plain error standard applies.

US v. Calverley, 37 F.3d 160, 162-63 (5th GCr. 1994), cert.

denied, 513 U. S. 1196 (1995); Fed. R Cim P. 52(b). Plain error
is error that is obvious, clear or readily apparent and nust affect
the defendant’s substantial rights. 1d. at 163-64.

A constructive anmendnent of the indictnment occurs when the

jury is permtted to convict based on facts that effectively nodify

an essential elenent of the offense charged. U.S. v. Young, 730
F.2d 221, 223 (5th Gr. 1984). When the indictnment charges a
violation of a statute in general terns, proof of acts of the kind

descri bed, although not specifically nentioned in the indictnent,



does not constructively anend it. U.S. v. Malatesta, 583 F. 2d 748,

756 (5th Gir. 1978), cert. denied, 444 U S. 846 (1979).

Four governnent wtnesses -- Paul Wbb, Mchael Wstin,
Ri chard Carroll and Marcus CGeorge, who had not testified before the
grand jury, testified at trial against Warden. War den cont ends
that the testinony of these four w tnesses anobunts to unrel ated
conduct which was not alleged in the indictnent. W find that the
testinony of these witnesses fall within the allegations of the
i ndi ctment and overt acts involving Paul Webb are nentioned in the
i ndi ct nent . Their testinony established the existence of the
conspiracy that Warden was charged with. This case is simlar to

U.S. v. Soudan, 812 F.2d 920 (5th Gr. 1986), cert. denied, 481

U S 1052 (1987), in which the court’s charge stayed wthin the
scope of the indictnment and allowed the jury to find the def endant
crimnally cul pabl e but did not vary the charges in the indictnent.
Id. at 929.

Moreover, in U S. v. MKinney, 53 F.3d 664 (5th Cr.), cert.

denied, 116 S.C. 261 (1995), this court held that a conviction
wi Il not be reversed for a variance between the indictnment and the
proof unless the evidence offered at trial by the governnent varied
fromthat alleged in the indictnment and t he vari ance prejudi ced the
defendant’s substantial rights. 1d. at 672. Assumng that there
was a variance in the indictnent, there is no evidence that any

substantial rights of Warden were prejudiced since he was given a



full opportunity to interviewthe governnent w tnesses and prepare
for trial

Second, Warden contends that the trial court abused its
discretionin allow ng the governnent witnesses to invoke the Fifth
Amendnent in response to questions regardi ng other drug deals. W
review restrictions on the scope of cross-exam nati on and whet her
the Fifth Anendnent was properly invoked for abuse of discretion.

U.S. v. Payne, 99 F. 3d 1273, 1280 (5th Cr. 1996). “The rel evant

inquiry is whether the jury had sufficient information to appraise

the bias and notives of the witness.” U S. v. Tansley, 986 F.2d

880, 886 (5th Cr. 1993) (citations omtted).

War den contends that governnent w tnesses Richard Carroll and
Paul Webb used their Fifth Amendnent privilege to pick and choose
t hose questions they wanted to answer, avoi ded answeri ng questi ons
goingtotheir credibility on cross-exam nation, and thus curtailed
Warden’s right of confrontation.

The evidence on record shows that the questioning, although
limted to only the drug deals in this case, was sufficient to
allow a jury to appraise Wbb and Carroll’s credibility as

W tnesses. U.S. v. Rocha, 916 F.2d 219, 242 (5th Cr. 1990), cert.

denied, 500 U. S. 934 (1991) (upholding refusal to permt cross-
exam nation related to tax evasion). The trial court did not abuse
its discretionin allow ng governnment witnesses to invoke the Fifth

Amendnent in response to questions regardi ng other drug deals.



L1,

Riley raises two other issues on appeal. First, Rley
contends that the evidence was insufficient to support his
conviction for conspiracy to possess with intent to distribute
cocai ne. In judging challenges to the sufficiency of the evidence,
we nust interpret the evidence in light nost favorable to the

governnent. U.S. v. Stephens, 779 F.2d 232, 235 (5th Gr. 1985).

To sustain a conviction for a drug conspiracy, the governnent
must show the following: (a) the existence of an agreenment wth
intent to distribute; (b) defendant’s know edge of the agreenent;
and (c) defendant’s voluntary participationinthe agreenent. U.S.

v. Alvarado, 898 F.2d 987, 992 (5th G r. 1990).

Riley contends that he was nerely in a buyer-seller
relationship with June Bug, and he did not believe he was suppl yi ng
a conspirator -- all he knew was that he was selling cocaine to
June Bug.

The principal evidence against R ley was the testinony of
Ki mberly Logan, a banker/treasurer for June Bug’'s organi zation
Logan testified that Riley dealt wth June Bug and his cohorts over
an extended period of tinme and di scussed prices and avail ability of
cocai ne. Her testinony was corroborated by tapes that were
introduced into evidence. |Issues related to her credibility, the
wei ght of the evidence and conflicts in evidence are matters for

the jury. US v. Otega-Chavez, 682 F.2d 1086, 1091 (5th GCir

1982). We have previously held that a buyer-seller relationship
5



exi sts where there is no proof that the purchaser intended anything

nmore than personal use. U.S. v. Thomas, 12 F.3d 1350, 1365 (5th

Cr.), cert. denied, 511 U S. 1095 (1994). On the contrary, here

the evidence sufficiently establishes extensive drug dealing
i nvol vi ng substanti al anounts of cocai ne over a period of tine thus
proving a conspiracy involving Riley and others, and not nere
personal use.

Second, Riley contends that the trial <court erred in
sentencing Ril ey by assessing hi mresponsibility for nine kil ograns
of cocaine and in denying him a reduction for acceptance of
responsibility.

The district court’s findings about the quantity of drugs
i nvol ved are factual findings reviewed under the clearly erroneous

standard. U.S. v. Thomas, 870 F.2d 174, 176 (5th Cr. 1989).

Kinmberly Logan testified that she nmade around 12 trips to
Menphi s and cane back with one-half kilo to three kil os of cocai ne
on each trip. On cross-exam nation she said she may have made 5 to
12 trips to Menphis. The sentencing judge calculated 5 kil os of
cocai ne based on this testinony. The court then attri buted anot her
4 kilos to Ril ey based on a conversati on with Warden caught on tape
in which he discusses possessing that anount of cocaine in
negotiating a sale. The sentencing guidelines permt counting

anount s under negoti ation as rel evant conduct. See U.S. Sentencing

Qui del i nes Manual 82D1.4, Appl. Note 1 (1991). Thus, the district

court’s findings limted its calculation to anounts of cocaine

6



directly attributable to Riley and its findings are not clearly
erroneous.

Riley also contends that the district court erred in denying
hi man acceptance of responsibility adjustnent. He nmaintains that
he went to trial not because he deni ed selling cocai ne but because
he denied the anount that he allegedly sold.

After finding that R ley was personally responsible for
selling 9 kilos of cocaine and that he was a nmajor player in the
conspiracy, the trial judge noted that R | ey wanted an acceptance
of responsibility adjustnment because he had accepted responsibility
for selling “two quarters of a kilogranf of cocaine. The trial
judge noted that Riley contested his guilt all the way through and
went to trial. It may be difficult for a defendant to receive an
acceptance of responsibility reduction when he refuses to plead
guilty and puts the governnent to its proof by going to trial

US v. Gordon, 876 F.2d 1121, 1127 (5th Cr. 1989). W are

persuaded that the trial court’s refusal to give Riley a two-1Ievel
reduction is adequately supported by the record.

AFFI RVED.



