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Before JONES, SM TH, and STEWART, C rcuit Judges.
EDI TH H JONES, Circuit Judge:”

Tom d asgow was term nated by Sherwin-WIIlianms Conpany
after working there for nearly 30 years. He asserts that the
conpany’s alleged basis for his termnation -- that he sexually

harassed an enployee and threatened two other enployees wth a

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



knife during a national sales neeting -- was a pretext for age
di scrim nation. The district court rendered sunmmary judgnent
agai nst himon the age discrimnation and related state court and
contract clains, and he has appealed. Finding no error, we affirm

d asgow deni es that he engaged in gross and intimdating
conduct toward fell ow nal e and fenmal e enpl oyees during the 1992 and
1993 sales neetings that they described. Notwi t hstandi ng his
denials, the conpany credited his accusers and discharged him
Apart fromhis assertion that the incidents did not occur, or did
not occur in the way others have described, G asgow has no evi dence
that he was term nated because of his age. He asserts that two
consi derably younger enpl oyees al so engaged i n i nproper conduct but
were not disciplined. The district court found, however, that
these incidents were distingui shable, because the ot her enpl oyees’
m sconduct occurred when t hey were out si de t he conpany surroundi ngs
and on their own. The district court’s distinction is a sensible
one under these circunstances.

d asgow contends that this court, al one anong t he f ederal
circuits, applies the wong test to determne whether a
discrimnation claimw |l go to the jury. Wether or not that is
true, the district court here correctly applied our court’s test,

articulated in Rhodes v. Guiberson Q1 Tools, 75 F. 3d 989 (5th Cir

1996) (en banc), that an age discrimnation plaintiff can only
avoi d summary judgnent upon proof (1) creating a fact issue as to
whet her each of the enployer’s stated reasons actually notivated
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hi s di scharge; and (2) creating a reasonabl e i nference that age was
a determnative factor in the discharge. Rhodes, 75 F.3d at 944.
Neither the treatnent of the non-simlarly situated but younger
enpl oyees, nor the “stray remarks” attributed to Sherwin-WIIians
executives at sone unspecified point in the past were sufficient to
create a fact issue as to whet her 3 asgow was term nated because of
hi s age.

d asgow al so contests the district court’s rejection of
his clai ns based on wongful term nation, intentional or negligent
infliction of enotional distress, and invasion of privacy under
M ssissippi law. The district court’s able analysis leaves little
for us to add.

For the foregoing reasons, the judgnent of the district

court 1s AFFI RVED



