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EDI TH H JONES, Circuit Judge:”

Brot hers Zeb and Marlan Baucum were charged in a nine
count indictnment with various offenses involving check kiting and
bank fraud used to prop up their business. They were charged in
count 1 with bank fraud in violation of 18 U S.C § 1344 and in

count 2 with making material false statenents to a federally-

Pursuant to 5TH QR R 47.5, the Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



insured bank in violation of 18 U S.C. § 1014. Marlan al one was
charged in counts 3 to 6 with nmaki ng additional fal se statenents to
federal |l y-insured banks (in violation of 8§ 1014) and in counts 7 to
9with wire fraud in violation of 18 U S.C. 8§ 1343. The defendants
were convicted on all counts. They appeal on several points, but
findi ng none persuasive, we affirm

The indictnents arose fromthe brothers’ operation of a
medi cal waste disposal conpany, River Bay Corporation (“River
Bay”) . Mar | an owned the conpany, and Zeb helped run it. For a
variety of reasons, expenses at the rapidly grow ng conpany far
exceeded i ncone. |n 1993, the brothers and their banker, Joe Mss,
presi dent of the Bank of Raleigh, kited a series of checks anong
seven different accounts at four different banks and used fal se
financial statenments to obtain credit and | oans fromvari ous banks.
Moss pled guilty to bank fraud in anot her proceeding and testified
agai nst Marl an and Zeb.

At trial, the brothers did not dispute that a check
kiting schene took place. Rather, they based their defense on the
theory that Mdss had them unknowingly wite bad checks and that
they did not know this constituted illegal check kiting.
Simlarly, the brothers did not dispute that false financial
statenents were submtted to various banks in an effort to obtain
| oans. Rat her, they based their defense on the theory that the
statenents were submtted by other people and that they had no

know edge of the errors.



| . Double Jeopardy (Marlan & Zeb)

Mar| an and Zeb contend for the first tinme on appeal that
they were sentenced to nmultiple prison terns for acts constituting
one offense in violation of the double jeopardy clause of the Fifth
Amendnent . Specifically, they allege that their sentences for
counts 1 (8 1344) and 2 through 6 (8 1014) inflict nultiple
puni shments for the same crine.?

The double jeopardy clause prevents a defendant from
serving nultiple sentences for the sane offense. See United States
v. Miunoz-Rono, 947 F.2d 170, 174 (5th Gr. 1991); United States v.
Bradsby, 628 F.2d 901, 905-06 (5th Cr. Unit A 1980). A defendant
may object to nultiple sentences on appeal even if he failed to
object in the district court or waived his right to challenge the
underlying multiplicitous indictnent. See Minoz-Ronp, 947 F. 2d at
174; United States v. Mrroquin, 885 F.2d 1240, 1245 (5th Gr.
1989). If the nmultiple sentences are to be served concurrently,

however, the defendant nmay not raise anmultiplicity claimif it was

2 Because neither Marlan nor Zeb filed a notion to dism ss
their indictnment pursuant to Federal Rule of Crimnal Procedure
12(b)(2) in the district court on the ground of nultiplicity, they
have waived any right to challenge their convictions based on a
defective indictnent. See United States v. Minoz-Rono, 947 F.2d
170, 174 (5th GCr. 1991); United States v. Mrroquin, 885 F.2d
1240, 1245 (5th Gr. 1989). “Miltiplicity” is charging a single
of fense in nore than one count. See United States v. De La Torre,
634 F.2d 792, 794 (5th Gr. 1981).



not raised prior to trial. See id. Marl an’s and Zeb’s prison
sentences are to run concurrently, but because i ndependent nonetary
assessnents were inposed on the defendants for each count of
conviction, their sentences are not concurrent for purposes of
appl ying a doubl e jeopardy analysis. Seeid. (citing Ray v. United
States, 107 S. C. 2093, 2093-94 (1987)).

As this court has previously held, sentences inposed for
bank fraud under 8 1344 and nmaking fal se statenents to a federally,
i nsured bank under § 1014 are not nultiplicitous. See United
States v. Dupre, 117 F.3d 810, 818 (5th Cr. 1997); United States
v. Henderson, 19 F.3d 917, 926 (5th Cr. 1994). Wth one
exception, our sister circuits who have addressed this issue are in
agreenent with this court’s conclusion. See United States V.
Fraza, 106 F.3d 1050, 1053-54 (1st Gr. 1997); United States v.
Nash, 115 F.3d 1431, 1437 (9th Gr. 1994). But see United States
v. Seda, 978 F.2d 779, 780-82 (2d Cir. 1992) (holding that § 1344
and 8 1014 are multiplicitous when they arise from the sane
of f ense). Even if there were sone l|atitude in this court’s
casel aw, which there does not seem to be, we would confortably
affirmthese convictions because the facts fromwhi ch each count in
the indictnent arises are not the sane. Count 1 charged both
defendants with a check kiting schene involving four banks and
fraudulent letters of credit. Counts 2 to 6 charged that one or

both defendants nade fal se statenents to three banks, only one of



which is a bank named in Count 1, to induce them to nmake | oans.
Consequently, Marlan’s and Zeb's sentences under 8§ 1344 and § 1014
do not violate the double jeopardy clause of the Constitution.

1. Sufficiency of the Evidence

When revi ew ng t he sufficiency of the evidence supporting
a conviction, we view the evidence in the light nost favorable to
the governnent. See United States v. Stephens, 779 F.2d 232, 235
(5th Gr. 1985). W resolve all conflicts in the evidence in favor
of the governnment, and we give the governnent the benefit of every
i nference that m ght reasonably be nmade fromthe evidence. See id.
The conviction nmust be upheld if a reasonable trier of fact could
have found that the evidence established guilt beyond a reasonabl e
doubt . See United States v. Bell, 678 F.2d 547, 549 (5th Cr.
1982) (en banc).

A. Count 1 (Marlan)

Mar | an chal | enges the sufficiency of the evidence for his
conviction for bank fraud in violation of 18 U S.C. § 1344. A
conviction under 8 1344 requires proof of three elenments: (1) the
def endant executed or attenpted to execute a schene or artifice to
defraud (2) a federally, insured financial institution, and that
(3) the defendant acted knowingly. See United States v. Harvard,
103 F. 3d 412, 421 (5th Cr. 1997). Marlan essentially argues that
there is no credible evidence that he knew that the letters of

credit issued on behalf of River Bay to obtain | oans to conceal the



check kiting schene were fraudulent, because Mss’'s testinony
agai nst himwas conpletely untrustworthy while his testinony was
unequi vocal and consi stent.

Moss testified at trial that in March 1993, when a | arge
overdraft appeared on one of River Bay' s accounts, he told Marl an
that this was an illegal check Kkite. He stated that Marlan
di sputed this point. According to Mdss, Marlan clained that he did
not believe their actions anounted to check kiting and that this
belief was confirnmed by a fornmer college professor. Moss al so
testified that he explained to Marl an t he Bank of Ral ei gh’s | endi ng
limts and that, as a result of these limts, R ver Bay's letters
of credit were unauthorized and fraudulent. Mrlan admtted on the
stand that his undergraduate nmajor was in finance wth an enphasis
on banking and that he took courses in banking, business, and
accounting at coll ege.

The record reveals sufficient evidence for a reasonable
trier of fact to find beyond a reasonabl e doubt that Marlan acted
know ngly. In addition, while Mss's nenory |apses nmay have
evi denced untrustworthiness, the jury was entitledto listen to all
of the evidence and then nake its determ nation as to who told the
truth. See United States v. Davis, 752 F.2d 963, 968 (5th Gr.
1985) (stating that it is the “sole province of the jury to weigh

the evidence and the credibility of the wtnesses”).



B. Count 5 (Marlan)

Marlan clainms that there was insufficient evidence to
prove that his August 17, 1992, personal financial statenent was
fal se. The statenent was relied upon by Vall ey Bank to nmake a | oan
to River Bay.

The jury heard sufficient evidence regarding the
financial condition of River Bay to conclude that the conpany was
not worth $2 mllion on August 17, 1992, as indicated in Marlan’s
financial statenent. In addition, the evidence showed that
Marl an’s outstanding |oan obligations on August 17, 1992, far
exceeded the $4,500 indicated on his financial statenent. For
instance, Marlan hinself testified to nunerous |oans made to him
and River Bay in 1991 and 1992 that do not appear on his financi al
st at enent . The jury could clearly conclude beyond a reasonable
doubt that Marlan’s August 17, 1992, financial statenent was fal se.

C. Counts 7 to 9 (Marl an)

Counts 7 to 9 concern a wire fraud perpetrated upon Oix
Credit Alliance. Marlan alleges that there is insufficient
evidence to prove that he sent the May 18, 1993, fax to Oix that
contained a false R ver Bay financial statenent upon which Oix
relied in extending credit to R ver Bay.

The fax cover sheet was on River Bay' s letterhead and
contai ned Marlan’s nanme as the sender. The fax cover sheet al so

contained a date stanp inprinted by the fax machi ne show ng that it



was sent from “River Bay Corp.” The fax was sent to an Oix
salesman at a tinme when Oix was negotiating with Marlan for an
extension of credit, and the sal esman nanmed on the fax cover sheet
was identified at trial as the sal esman who handl ed the R ver Bay
account. The false financial statenent that was transmtted was
identical to the statenent delivered to Peoples Bank by River Bay
i n anot her transaction.

Thi s evi dence supports an inference that Marlan sent the
fax in question to Oix. And even assum ng arguendo that a jury
could not conclude that Marlan personally sent the fax, he could
still have been found guilty as an aider and abettor based on
pl entiful evidence. Aiding and abetting “is an alternative charge
in every count, whether explicit or inplicit, ‘and the rule is
wel | -established, bothinthis circuit and others, that one who has
been indicted as a principal may be convicted on evidence show ng
that he nerely aided and abetted the comm ssion of the offense.’”
United States v. Wal ker, 621 F.2d 163, 166 (5th G r. 1980) (quoting
United States v. Bullock, 451 F.2d 884, 888 (5th Cr. 1971)).

I11. Counts 3 and 4 (Marl an)

Mar | an chal | enges hi s convi ctions under counts 3 and 4 on
the ground that the indictnent msdated the false financial
statenent used to renew | oans from Sunburst Bank. The financia
statenent was actually dated January 31, 1993, but the indictnent

states that it was dated March 31, 1993. As a result of the



indictment’s msstatenent, Marlan asserts that the bank could not
have relied on the false financial statenent because the | oans at
i ssue were renewed on March 10, 1993, prior to the date on which
the indictnent states the financial statenent was prepared.

The governnment concedes that the indictnent m sdated t he
financial statenent at issue, but argues that (i) no one objected
at trial, (ii) Sunburst Bank’s | oan renewal docunents refer to the
January 31, 1993, financial statenent, and (iii) Janes Conway,
Sunburst Bank’s vice-president, testified at trial that the bank
renewed the two | oans at issue in part based upon the January 31,
1993, false financial statenent. Because the trial proceeded as if
the indictnent correctly dated the false financial statenent as
January 31, 1993, no party was prejudiced and there is no error
requiring reversal.

V. Good Faith Instruction (Marlan & Zeb)

Both Marl an and Zeb argue that the district court abused
its discretion by failing to give a requested good faith
instruction for counts 1 and 2. A district court’s refusal to give
a proposed jury instruction is reviewed for abuse of discretion.
See United States v. St. Gelais, 952 F.2d 90, 93 (5th Gr. 1992).
A district court abuses its discretion only if (1) the requested
instructionis substantively correct; (2) the requested instruction
is not substantially covered in the charge given to the jury; and

(3) it concerns an inportant point inthe trial sothat the failure



togiveit seriously inpairs the defendant’s ability to effectively
present a particular defense. See id. Under this test, a district
court does not abuse its discretion if the instructions given
fairly and adequately cover the i ssues presented by the case. See
id.

“[T]he failure to instruct [a jury] on good faith is not
fatal when the jury is given a detailed instruction on specific
intent and the def endant had the opportunity to argue good faith to
the jury.” Id. (quoting United States v. Rochester, 898 F.2d 971
978 (5th Cir. 1990)); see also United States v. Luffred, 911 F.2d
1011, 1016 (5th Gr. 1990) (“Wen the court instructs the jury as
to the governnment’s burden of proving that the defendant’s conduct
was W llful and then properly defines that term it adequately
conveys the concept of the good faith defense.”). The jury charge
contained definitions of “intent,” “wllful,” and “know ng” that
adequately conveyed to the jury the concept of a good faith
def ense. Cf. St. CGelais, 952 F.2d at 94 (“Thus, the concept of
good faith was adequately conveyed to the jury and the district
court’s refusal toinclude a specific instructionis not reversible
error.”).

In addition, the district court’s decision not to include
a good faith instruction is not reversible error because counsel
for both Marlan and Zeb raised the good faith defense in their

cl osing argunents. Cf. id. (holding that even though “defense

10



counsel did not nention the words ‘good faith’ in his closing
argunent, his remarks put the concept of good faith and innocent
notive before the jury”, rendering the district court’s refusal to
give a good faith instruction nonreversible). Counsel for both
Mar| an and Zeb argued to the jury that their clients were i nnocent
pawns in a crimnal schene orchestrated by Moss. They both sought
to convince the jury that their clients were honest nen seeking to
build a business who were mani pul ated by their banker, Mss, into
unknowi ngly performng financial transactions that were illegal.
The concept of a good faith defense was squarely presented to the
jury on behalf of both Marlan and Zeb. |In sum the district court
did not comnmt reversible error by refusing to include a specific
good faith instruction in the jury charge.
| V. Appointnent of an Expert Wtness (Zeb)

Zeb argues that the district court erred in refusing to
appoint for him an expert witness in the field of banking. e
reviewa district court’s refusal to appoint an expert w tness for
an indigent under 18 U S.C. 8§ 3006A for abuse of discretion. See
United States v. Wllianms, 998 F.2d 258, 263 n.10 (5th Cr. 1993).

At Zeb’s request, the district court appointed for hima
second def ense attorney, Jane H cks, who was wel |l versed i n banki ng
and securities transactions. Zeb’s defense rested not on the
contention that a check kiting schene did not take place, but

rather that the schenme was run by Mdss wthout Zeb’'s know edge.

11



That is to say, Zeb's defense did not involve a technical attack
upon the falsity of the governnent’s alleged check kiting schene
where an expert wi tness m ght be needed. Because Zeb was appoi nt ed
additional trial counsel know edgeable in the area of finance and
because his defense was not based on the theory that no check
kiting schenme took place, the district court did not abuse its
discretion in refusing to appoint an expert wtness for Zeb.
V. Governnent Exhibit G 28 (Marlan & Zeb)

Marl an and Zeb argue that Governnent Exhibit G 28, a
series of pie charts illustrating the seven accounts involved in
the check kiting schene, is m sleading because (1) it inplies that
t he defendants put the victimbanks at risk of losing $20 mlli on,
the total amount of all checks—good and bad—that nobved between
the seven accounts in question, and (2) the pie chart for each
account is the sane size when, in fact, the anbunts deposited into
accounts controlled by Zeb were significantly | ess than those nade
into accounts controlled by Marlan. W review an evidentiary
ruling of a district court for abuse of discretion. See United
States v. Capote-Capote, 946 F.2d 1100, 1105 (5th Gr. 1991). |If
an abuse of discretionis found, we reviewfor harm ess error. See
id.

The direct examnation of FBlI Agent Dave dark, the
governnment wtness who testified regarding exhibit G 28,

specifically addressed the perceived “m sl eadi ng” aspects of the
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exhibit. Agent Cark explained (1) that the $20 mllion figure did
not represent the amount |ost by the banks, but rather the total
anount of deposits that went into the seven accounts in question,
and (2) that although the pie charts were the sane size, the actua
account balances were different as indicated by the nunbers
acconpanyi ng each chart. |In addition, defense counsel had anple
opportunity on cross-exam nation to question Agent C ark regarding
the alleged flaws in exhibit G 28. Because any perceived
m sl eadi ng characteristics of exhibit G 28 were or coul d have been
cleared-up on direct or cross-exam nation, the district court did
not abuse its discretion in admtting the exhibit.

VI. Gvernnent’'s Failure to D sclose Wtness’s
Prior Conviction (Marlan & Zeb)

Marl an and Zeb argue that the governnent violated their
rights under Brady v. Maryland, 83 S. . 1194 (1963), by failing
to disclose a prior crimnal conviction of a governnment w tness,
Janmes Wi t ehead.

Brady and Gglio v. United States, 92 S. C. 763 (1972),
hold that the Constitution forbids the governnent fromsuppressing
evi dence that would tend to excul pate the defendant or that would
be useful to the defense for inpeaching wtnesses who testify
agai nst the accused. See United States v. WIllians, 998 F. 2d 258,
269 n. 25 (5th CGr. 1993). Suppression of such evidence, however,
requires reversal of a defendant’s conviction only if "there is a

reasonabl e probability that, had t he evi dence been di sclosed to the
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defense, the result of the proceeding would have been different.
A ‘reasonabl e probability’ is a probability sufficient to underm ne
confidence in the outcone.” See id. (quoting United States wv.
Bagl ey, 105 S. O . 3375, 3383 (1985)); see also Gglio, 92 S. Ct.
at 766.

In this case, although the governnent failed to disclose
Whitehead's prior conviction,® the defense discovered the
information prior to the end of trial. The district court denied
the defendant’s notion to introduce the prior conviction under
Federal Rul e of Evidence 609(b). The conviction was over ten years
old at the tinme of trial, and the court found that its introduction
was barred by the express | anguage of Rule 609(b), which requires
that the proponent provide advance witten notice to the adverse
party of its intent to use such evidence. The district court also
alluded to, but did not base his evidentiary ruling upon, his
belief that the probative value of the conviction was outwei ghed by
its prejudicial effect, thereby al so precluding its adm ssion under
Rul e 609(b).

Marl an and Zeb do not challenge the district court’s
evidentiary ruling. Rather, they claimonly that the governnent’s
failure to reveal Witehead' s prior conviction violated their

rights under Brady. Under Brady and G glio, the defendants were

3 The governnment clains that it was unaware of Wi tehead’ s
12-year-old prior crimnal conviction for bank fraud.
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not prejudi ced by the governnment’s failure to di scl ose because t hey
obt ai ned Whitehead’s crimnal record prior to the end of trial. 1In
addition, Witehead's prior conviction was a matter of public
record, and the defendants thenselves I|listed Wlitehead as a
possible witness and interviewed him before trial, at which tine
t hey coul d have uncovered the conviction. Because of this, there
is no probability at all that the result of the proceeding woul d
have been different had the governnent disclosed the information.
The fact that the district court excluded the evidence is not
chal l enged, and the defense had its opportunity to introduce
Wi t ehead’ s prior conviction which was deni ed.
VI1. Concl usion
For the foregoi ng reasons, Marlan’s and Zeb’ s convi cti ons

as to all counts are AFFI RVED
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