UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

NO. 97-60250
Summary Cal endar

REX HARRI S
Pl aintiff-Appellee

VERSUS

BRUCE KI RBY, Individually and as a nenber of the Police
Departnent of the City of Brandon, M ssissippi, and as a Metro
Nar cotics Agent of the M ssissippi Bureau of Narcotics.

Def endant - Appel | ant

Appeal fromthe United States District Court
For the Southern District of M ssissippi
(3:96-CV-747-BN)

January 21, 1998
Before JOLLY, BENAVI DES and PARKER, Circuit Judges.

PER CURI AM *

Appel lee Rex Harris brought suit against Appellant Bruce
Kirby, under 42 U S. C 8 1983 for use of excessive force when
affecting an al |l egedly wongful arrest of Appellee, while Appell ant

was acting as a Metro Narcotics Agent of the M ssissippi Bureau of

"Pursuant to 5TH CTR. R 47.5, the Court has deterni ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.
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Narcotics. Appellant plead the defense of qualified inmunity and
made a notion for sunmmary judgnent based thereon. The district
court refused to grant that notion and this appeal foll owed.

When reviewing the denial of a notion for sunmmary judgnent,
this Court lacks jurisdiction to review the sufficiency of the
evidence in support of and opposing the notion for summary
j udgnent. Johnson v. Jones, --- U S ---, ---, 115 S. C 2151, 2156
(1995). Therefore, we nust accept the district court’s
determ nation that Appellee has introduced sufficient summary
j udgnent evi dence to support his allegations and to present a jury
question on the i ssue of Oficer Kirby’'s qualified imunity. Nerren
v. Livingston Police Dep’t., 86 F.3d 469, 471-72 (5th GCr. 1996).

The allegations of Appellee’s conplaint, presunptively
supported by sufficient evidence, denonstrate a violation of his
clearly established constitutional rights. Furthernore, we cannot
say on these facts, as a matter of law, that Oficer Kirby acted in
an objectively reasonable manner. Therefore, the district court
did not err by refusing sunmary judgnent based on the defense of
qualified inmmunity, and we affirmand remand this matter for trial
on the nerits.

AFFI RVED.



