UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-50852

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

LYNN DALE MOORI NG
Peti ti oner- Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

(W 96- CA- 423)

June 7, 1999
Before WENER and PARKER, Circuit Judges, and LAKE, District

Judge. ”
PER CURI AM **

Lynn Mooring (“Mooring”), federal inmate # 56290- 080, appeal s
the denial of his notion to vacate sentence filed pursuant to 28

US C § 2255. W affirm

"District Judge for the Southern District of Texas, sitting by
desi gnati on.

“Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.
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In 1992, Mooring pleaded guilty to possession of a listed
chemcal in violation of 21 U S.C. § 841(d). Moring' s guideline
sentence range was calculated at 360 nonths to life, but the
maxi mum termof inprisonnment under 8§ 841(d) is ten years. Moring
therefore received a 120-nonth prison term Al t hough clearly
advi sed of his right to appeal by the district court, Moring filed
no direct appeal.

In Cctober 1996, Mooring filed the instant pro se § 2255
nmotion to vacate, claimng, inter alia, that his attorney perforned
ineffectively by failing to conply with his request that he file a
notice of appeal.! The district court held a hearing on this
i ssue, at which Moring, Moring’s nother, Betty Elliot, and
Moring’ s trial attorney, Dick Kettler testified. The district
court found that the testinony did not support Mooring s clai mthat
he requested Kettler to file a notice of appeal, and that there was
no specific discussion about a fee arrangenent for Kettler to
handl e an appeal. The district court further found that Mooring
expressed an interest in appeal, but Kettler advised against it
because, in his professional judgnent, Mooring could possibly get
a higher sentence. Based on these findings, the district court
concluded that WMworing had not been deprived of effective
assi stance of counsel.

On appeal from the denial of a 8 2255 notion, this court

IMooring made other clains which the district court denied.
However, our grant of Certificate of Appealability was limted to
his claimof ineffective assistance of counsel based on the failure
to file a notice of appeal.



reviews the district court’s factual findings for clear error and
its legal conclusions de novo. United States v. CGuerra, 94 F.3d
989, 992 (5th Cir. 1996).

Mooring contends in his first point of error that the district
court erredin finding that Kettler was not ineffective for failing
tofile a notice of appeal. The district court’s finding anounted
to a determnation that Moring knowingly waived his right to
appeal . “Wai ver of the right to appeal ‘requires that there be
know edge of the right to appeal and a failure to make known the
desire to exercise that right.”” United States v. G pson, 985 F. 2d
212, 216 (5th CGr. 1993)(citation omtted). The trial court
informed Mooring in open court, on the record, that he had the
right to appeal and specifically that he was required to file a
notice of appeal within 10 days. The district court’s inplicit
finding that Moring had know edge of the right to appeal is not
clearly erroneous.

There is no dispute that Kettler and Moring discussed the
possibility of an appeal after sentencing and that Kettl er advised
agai nst pursuing an appeal. However, a factual dispute existed
concer ni ng whet her or not Mbori ng made known his desire to exercise
his right to appeal. Only Kettler and Mooring were privy to that
di scussion and there exists no record establishing what was said.
The district court’s fact finding that Mooring failed to make known
his desire to appeal, based on live witness testinony and the
concomtant credibility determ nations, was not clearly erroneous.

See G pson, 985 F.2d at 216.



In his second point of error, Moring contends that the
district court erroneously relied on the fact that Mooring and
Kettler had not discussed fees for an appeal because Mooring had
the right to an appointed attorney if he was unable to afford one.
The absence of a fee di scussi on was one factor, anong several, that
the district court considered in reaching the conclusion that
Mooring had not requested Kettler to file an appeal. [|f Mooring
had di scussed an appellant fee arrangenent with Kettler, it would
have been sone evidence that Moring had conmunicated to Kettler
his desire to appeal. See G pson, 985 F.2d at 216-17 (considering
fee discussion between attorney and appellant as one factor
indicating that no waiver occurred); see also United States v.
Green, 882 F.2d 999 (5th Cir. 1989)(considering fee discussion with
attorney’ s associate, as well as other factors, in concluding that
Green waived his right to appeal). We hold that the district
court’s consideration of the absence of an appellate fee
arrangenent in deciding the question of waiver was not error.

We therefore affirmthe district court’s denial of Moring s
§ 2255 notion to vacate sentence.

AFFI RVED.



