IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 97-50620
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
ARTURO YANEZ- PENALQZA,

a/ k/a Arturo Yanez-Penazol a,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. SA-97-CR-37-1
February 12, 1998
Before SMTH, EM LIO M GARZA, and DeMOSS, Circuit Judges.
PER CURI AM *

Arturo Yanez-Penal oza appeals fromhis sentence for illegal
reentry after deportation in violation of 8 U S.C. 8§ 1326. He
contends that his sentence under 8§ 1326(b)(2) constitutes a
vi ol ation of due process because the indictnent did not allege
that he had a prior aggravated-felony conviction. H's contention

is foreclosed by this court’s opinion in United States v.

Vasquez-Q vera, 999 F.2d 943, 946-47 (5th GCr. 1993).

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Yanez- Penal oza’s notion for a stay of his appeal pending the

Suprene Court’s decision in United States v. Al nendarez-Torres,

113 F. 3d 515 (5th Cr. 1996), cert. granted, 117 S. C. 1333

(1997), is DENIED. See Wcker v. MCotter, 798 F.2d 155, 157-58

(5th Gir. 1986).

JUDGVENT AFFI RVED; MOTI ON DENI ED.



